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Court of Appeals of the District of Columbia 


No. 4678. 


George T. Harper, Appollant, 

vs. 

(lALLiiiER & llvGi'Ki.Y, Inc., ,1 (.\)rp()ratioli, ot al. 


(I Siipr(‘r!U‘ Gouft ol' llu‘ District of (\)liimbia. 

Equity Xo. 441121). 

(lALi.iiiER A’ IlrorEi.Y, Inc., a (Vtrporatioii Or^anizcHl and 
Existiiiu: under the laws of the State of Delaware, IMain- 
titr, 

vs. 


(iKoiaiE T. Hap.per, W. D. Shelton, E. G. Schapeh & Go., 
Inc., a Corporation Oriranized and Existinui under the 

Laws of tin* State of-, W. 'W (iallih(‘r cV: Hro. lin*., a 

('orporation. Defendants. 

Lnited States of America, 

Ihstrict of CoIuwIku, ss: 

Be it remembered. That in the Supreme Court of the 
District of Columbia, at the City of Washing;'!on, in said 
District, at the times liereinafter ni(‘ntioiu‘d, the followiiu;- 
papei's were tiled and proceedings had, in the above en- 
titl(‘d cause, to wit: 


1—4r)78a 



T. iiAiii’Kij vs. GALLiiiKi: A !ir(;rKi.v kt ai 


1 liUf nf pldhff. 

I'llcd M.mv *J1. IIJ'J."). 

In tin* Supn‘inc Court of llu* Disli-ici of (’olninlMu, Iloldinn- 

an l^«iuily (’oiirt. 

Ivpiity Xo. 44rJ!>. 

Cam.ihki: cV Iha;ri.i,v. In(’., a (’or))oi*ation < h'uaniz(‘(l and 
Cxislinu- nndri* iIr* Laws of tin* State of Delaware, 


(iKah.’ck 'r. 11\V. \\. Sii i:l i*L. (!. SeHAi ia: iX (’o., 
Inc., a (’orpoi'ation (truani/A'd and CxistiiiLi' under the 

Laws of tin* Stat(* of-. \V. 4'. (lalliln*!* wX IL’o. hie., a 

(’or])orati(»n. 

The hill of complaint ot' (lallilirr llnmn'ly. Ine., a cor¬ 
poration, re>p«M (fully >how> to tin* ('<»nrt as follows: 

1. 4'li(‘ plaintilf i> a eorpomtion nndor the laws «>f the 
Stat(‘ of I)elawnic and l>riiie> this .'uit in its own I’i^ht. 

-. 4’he dehmdant, (leoree 4'. Ilarjun* is a eiti/.tm of the 
Cnited States and lesideiit r»f the District of (’olnmhia. 
44ie d<*fendanl. \V. 1>. Shelton is a eiti/.eii of tin* State of 
\ a. and resident thereof. 4 he defendant, L. ti. Sehafei* 
cV (4>., Ine., is a («»rporation under the laws of the Slate* 

of -, and does hnsim*ss in the Di>triet of ('olnmhia. 

44ie defeiielaiit \\'. 4’. (ialliher iV liro.. Ine., is a corporation 
under the laws of tin* District of Colnmhia, and (hn*s hnsi- 
in‘ss in tin* Di>triet <»f Colnmhia. Laeh of tin* ch*- 
'2 fendants is sn(*d in hi> or its own riirht. 

.4. 44n* de*fe‘inlant, (ie*oi\e’e 4'. Ilar]n*i*, is tin* owner 
in fee simple e>f tin* following: d(*serilu‘el land and ])n*mises: 

Lot nnmhcred twenty-tw(» {22) in Spnare* Oin* thousand, 
nine hnndi‘(*d and thirty-one (Lh.'W) in a snhelivision hy the 
Ann*riean Se'cnrity cV 4'inst (’ompany and Amos 11. Plnmh, 
trnst(‘(*s, ealh'd Massachusetts Avemu* 1 Ii*i,i*hts, as per plat 
recorded in l>ook 42 at folio (> in tin* Surveyor's Oftice in 
tlie District of Colnmhia, improved hy 4()4() (Jartield Street, 
X. W. 
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4. lk*retot’oi’(‘, said d<‘t\ ndaiit, (loorgo T. Harper, en¬ 
tered into a eontraet with th(‘ deknidant, W. Ih Sli(‘lton, for 
the const met ion of a hnildiim* on said land and ])reinise.s, 
and till* ])laiTitirf ther(‘aftci-, at th(‘ s])ecial instance and re- 
<|n(‘st of said W. I>. Slu‘lton, fnrnisli(‘d Inniher for tlie com- 
ph‘tion of said hnildinu’ n))on which a balance remains dne 

and niipaid of with intci'cst thoiAMm fi'om- 

T). 'Pile plaintiff is not infornu‘d as to tin* terms under 
which tin* woi'k contracted for is or was done and the amount 
dm* or to h(‘(*om(* dne to tin* (*ontraclor (‘xeentinu* tin* same. 
()n .March 27, tin* ])laintiff demanded of the defendant, 
(i(*or,m* llarp(*r. to s(*(* the contract or (*o])y of same that 
tin* d(*f(*ndaiit, (l(*(»rir(* 'P. Ilar]K‘r, had with tin* d(*fendant, 
W. r>. Shelton, and tin* said d(*fendanl. (ieorLr(* 'P. Harper, 
has failed ami i-t*fns(*d to ^ive >ncli iiifoianali'Oi. 

f). On May 14, tin* plaintil’f cans(*d to hi* tiled with 

tin* (’h*rk’ of tin* Siipri'ine Conrt of tin* Distrii't of Colnmhia 
a notici* of its int(*ntion to hold a .M(*chanics’ Li(*n under the 
statute* ami a c(>py th(*r(*of was s(‘i-V(*d on tin* d(*f(*ndant, 
fJ<*oi-ire 'P. Harper, on the loth day of May, Iti'Jo. 

7. 'Pin* work on said Imildimi’ has not h(*(>n comph*tc*d. 

S. On April 11, Itt'Jo, tin* d(*f(‘iidant, K. (1. Schafer 
d (’o., a corporation, caused to lx* tiled a noti(*e of a 

.M(*chani('s' Lien in the office ol' the ('lerk ot" tin* Sn- 
pi‘(*m(* Oonrt of tin* Distiaet of Oolnmhia and claimed 
tln*i*(*in tin* sum of $t)l.").7*J, nnd(*r a conti’act with the con- 
tractoi- afon*said. IMaintilT has no information as to the 
just ice of said claim. 

()n .April 20, 1027), the (!ef(*mlant, AV.'P. (lalliln*!* 

Inc., caused to lx* (ih*d in tin* (2ei*k's ()l1ic(* of tin* Sn])r(*nu* 
Oonrt of tin* District of Oolnmhia, a nolici* of a .Mechanics’ 
Li(*n auainst said property for $700.7)11 with int(*i‘(*st tln*reon 
fi'om F(*l)i-nai*v 12, 1!>27), for Lioods fni'nisln*d nmh*r a con- 
tract with tin* said coni I'actoi’, as afair(*said. Plaintiff has 
no information as to the justice of said claim. 

10. 'Pin* ])laintit'f says that it is (*ntitled to a rn*n on said 
pi’opt*i-ty in tin* sann* manm*r as if no ])aym(*nt had been 
made to said contractor. 

Wln*r(*for(*, tin* ])laintiff j)i'ays: 

1. 'Phat a United States writ of snh])(i*na issue ont of this 
Honorable (’onrt commandinn- tin* def(*ndan1s to at)pear 
herein and answer the exii'(*ncies of this hill. 


4 


«. T. HAKPEH VS. GALLIllER A IirGUELV ET AL. 


2. Tliat the said premises l)i‘ ’.d anil that a lriisii*o or 
trustee.s he a])f)oiiited to make said sale. 

3. That the ])ro(*eeds of sale he applied to the satisfai*tioii 
of plaintiIT's lien. 

4. That if the j)roeeeds of sale he insuflieient to |)ay the 
claim of the plaintiff, that the ])laintitT he award(‘d a ])er- 
sonal decr(‘e for the deliciency airainst the defiMidants, 
(ieoru:e 'V. Ilarpei- and \V. B. Shelton, ami have* eX(‘ention 

therefor as at law. 

4 f). For such fnither and other relief as tin* nature 

of the case may nMpiire and to the court seinn mei't 
and just. 

(lALLlllFB .Sc lirdFKLV, 1X(\, 
liy (JHO. W. lirdUFLY, 

I*rrsf. 


Disthii t of Fou mhia, ss: 

(leo. \V. Ilnirnely heinif tirst dnly sworn on oath depos(‘s 
and says that he is Fresidinit of (iallih(‘r tk llnirnc*!}’, Ine., 
tin* plaintitT herein. That he has r(‘a«l the afo]'(*.tc<>ine: l>ill 
and In* V(*rily l•e^n*ves the facts stat(*d tln*i*t*in to lx* trin*. 

(JFO. \V. lUdrFLV. 

Snhscriheil and swoiai to lK*fore nn* this !!> dav of Mav, 
11)2;'). 

I .\(»TAi:iAl. SEAL. 1 .1. .\ 1)1)IS( ).\ IIIFKS, 

.\ of art/ ruhdc. />. (\ 

H. WT.XSlllF WIIFATLFV, 

Affornrti for 

Ansircr of Drf i nthmt K. (t. Seim for ((’* ('o., Inc. 

Fil(*d dim. 2, 192;'). 


Tin* answer of the def(*ndant, F. (i. Schafi*r .V: (’o., a eor- 
}H)ration, to tin* hill of complaint lih*d herein hy (iallila*!' 
ck llnLTin'ly, Ine., ropectfnlly shows to the Fonrl as follow>: 

1. 1 his d(*len<lant has no kn(»wledni* of tin* alienations of 
paranratih oin*. 

2. Answerinn' paragraph two, this d(*fendant says that it 
is a corporation oriranized under the laws of the District 
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of Coluinhia, and is doi..:;- luisinoss in tho Distrid of C'o- 
lum))ia; tliis dofondaiit has no porsinial kno\vk‘d<j:o 
.") of tin* otlnn* inatt(‘rs and lliinirs alh‘ii(*d in said ])ara- 
,irra])li two. 

o. This di*fcndanl admits iho alh\u'ations of parauraph 
t hi’oo. 

4. Answorinu- pai’auraph fom\ this defendant admits that 
th(‘ (hdeiidanl, (i(‘orii(‘ 'V. llai'per, entei’(‘d into a (Mnitraet 
with tlie d(‘f(*ndanl, W’. !>. Shelton, for tin* const laiet ion of 
a imildinir on tin* land and pi'einises mmitioiKM! and de- 
sci’ihed in tin* said hill of c(nnplainl : fnrlln*!* answei‘inii’ sai<I 
paraii’rapli four, this defendant has no pcrscmal knowh‘dn<* 
of tin* Inmher fm’nish(*d to \V. !>. Shelton, hy the plaintitf 
company, nor has it any pei'scnial knowh'dire of tin* amount 
dm* tin* plaintitf com|)any foi‘ said Inmhci*, hnt if matei'ial, 
calls foi* strict proof ther<‘of. 

o. Answ(*i‘i?i,ir paragraph ti\e, this defendant has no pei’- 
sonal knowledm* of the matter^ and things tln'i’ein set forth, 
and neithej* admits nor denies tin* same. 

(i. Answ(‘rinii' pai’aiiraph >i\. this defendant has no per¬ 
sonal knowledu'i* (d' tin* matters and thiims therein alh*^ed, 
and licit h<‘r admits nor denies 1 he same, hnt if material, calls 
for st rict proof t hereid'. 

7. 'Phis d(*f(*ndant admit> tin* alleuatioiis of pai'ai^i’aph 
seViMl. 

8. Answei-ini:’ parairi'aph ei'_:ht, this d(‘fendant >ays that 
tin* def<*ndant, (l(*oi’e;(* 'T. llar|M‘i’, heiii'.:' tin* owin'r <»!’ tin* 
land ainl |»i’emis(*s <l(*scrilM‘d in the hill of complaint, (*n- 
ter(*d into a contract with ! he d(*fenda nt, W’. Ih Shelton, for 
the (*rection and const metl(Hi (»f a Imildiny on said land and 
p<*rmises, and this d<*f(*ndant thereafter, at the sja'cial in- 
stanc(* and i’e«|n(*st of said W’. Ih Shelton, furnished plnmh- 

inii' and ln*atinu' >npplies and materials for tin* er(*c- 
(i tion, c<mst met i(ni, and completion of said hiiildiiiii', 
upon which tln*r(* was and is a halaiice dm*, owini;’, 
and unpaid (»f with intei-est from k(*l)i-nary IH, 

l!t24: that payment of said amount was re<jnest(*d hnt tin* 
.-aim* was not pai<l. ami on April II, this d(*f(*ndant 

caused to he tiled with tin* ('lerk ot' tin* Supreme (’onrt of 
the Iti^trict of (’olnmhia a notici* ot’ its intention to hold a 
im*chanics li(‘n, as provid(*d hy tin* (’ode of Law foi* the 
Mist rict of (’olumhia; that a copy of said notice* of lien was 


f) 
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duly st‘i-v<*(l on the drfondiiiit, <>i*m* T. Tlaii)oi% on, to 
wit, April ].*>, said notice of lien Ikmiii*' nnniluncMl in 

till* Supreme (’oni’t of tlie histriet of (’olnnilnn S*J7 l!. 

ft. An^werin^' pnI'nLTi'nph nine, lliis del'end;int li;i< no ])(‘r- 
soind kTiowle<liie of the matters and tliinu-^ therein set 
tortli, and <‘an neitliei- a<lmil m>r d»‘ny the same, Init if ma¬ 
terial, ealls fol- <triet |)roof iheieof. 

in. .\nsw«*i-im:- pai-auraph ten, this drfmdanl ha> no 
personal knowledge of the maliers and tliiim." alh'u'ed in 
said paI’aiii'aph nm, ainl ean ii'Mlhei* a<lmit nor deiiv tin* 
same, and if material, eall> foi* -triet pi-oof lhei-eof. 

11. 1‘in'thei* an^werinu ^aiil hill of <'omplaint, this (h‘- 
ieiidant says that it is Fiot intorm«‘<l as lo the terms ninh*!’ 
which the Work’ eoiitraenMl loi* hetwern tlie d<*lCnclants, 
(i(*oi’ire 1. Ilai’pei’ and \\ . 1>. Shelton, was or is h(‘iniif done, 
noi* is this defendant infoj-med as to the amount dne oi* to 
heeonn* dne to tin* said detendant, W . I>. Sln'lton, tin* eoii- 
ti-aetor exeeiilin'.r sai<l (Muitrael: that on to wit: Aj)ril 11, 
11tl!.)„thi> iletend.ant demanded ot tin* detend.Miit, (i(*o!'i.:e !'. 
Hai’per, a statement of the tei-ni> nndei’ whieh the work eon- 
ti’aeted tor is heinu’ done, ami the amount dne or to heeonn* 
<lne to the eoFit I'aetoi- exeentiii*.! the same, said re- 
i «|nest for >’iid information heim.^ piM'di<-ated on Sec¬ 

tion lL’4d ot the ('ode of Law for the District of 
(’olnmhia, hnl the >aid defendant, (ieoi-'^o '\\ Ila!‘j>er, 
has tailed and ret used to ^i\'e this det’emlant such infoi’ina- 
tiofi; and this defendant >ay> that it is entilh'd to a lien 
airainst said pi‘oi‘ei’ty in the 'anie manner as it no pay¬ 
ments hail heeii ?nade to the sai<! eoiitraetor hefoiM* tin* 
notice ot this deiotnlant \\a> .'*er\'ed on tin* said own<*r as 
a for(*>aid. 

W hei’etoi’e, ihiv del’eiidaiil pia\s: 

1. That the land and premise> de>rrihed in tin* hill of 
(*<>mplaint lu* sold ami that a trustee ‘‘i’ tiaistee.s he ap- 
fiointed t<> make -m*h sale. 

*J. d'hat tin* pree(.eds (if said '•ah* he applied t<> tin* satis- 
taetion of this <lefemlant’s lien. 

lhat, it the proceed> ot >a!e of said |*rop(*rtv hi* in- 
snllicient to pay tin* claim of thi> defendant, that this de¬ 
tendant he awarded a personal decree foi* the deficlenc\’ 
airainst the defendants, (leoree d'. Harper and \V. !>. Shel¬ 
ton, and have exeeiition t}n*refor as at law. 
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4. That this Ilonoi'alih* (\>iii‘t diuTcH* a ai^aiiist said 
pi’opoi’ty in Tavoj of this (hdVndant t'oi’ the full anioiint 
of its claiiii ht‘iHMnl)(‘l‘()r<* s(‘t forth. 

T). And for snoh otlnn* and fnrthri’ relief as the natui*e of 
the eas(‘ may re(jnii‘e. 

i:. (J. SdlAFKK* & (’(). 

P>y W. (\ IIAXSOX, 

I "/Ve Prcsidi nt. 

District of ('oi.r \i iua, ss; 

William (’. Hanson, luniiLi first duly sworn, on oath d(‘- 
|K)S(‘s and says that he \ i(‘e-|ti’esideiit of 10. (J. Schafer t'c 
('o., a eorpoi'al ion, iianuMl as defendant in tin* above 
S entitled cause: that Ik* has read tin* foregoint*' an- 
>wei‘ snhserit>ed hy him a< vic(‘-|)resid(*nt on h(*half 
of said (h'feiidant corporation, and knows the (‘ontents 
thereof: that the facts therein staled of liis pei\vonal knowl- 
edii’e art* trm*, and those staled on information and h(*li«*f, lie 
h(*li(*V(*s to he true. 

WILIJA.M (’. IIAXSOX. 

SnhserilK*d and swoini to hefort* nn*, tin* nndersiu,n(*d 
Xotarv Pnhlic. this Isl dav of .him*, 1!):].'). 

AIjoXAXDlOl? U. VAIHOLA, 

I .NO'I ARIAI. SKAI.. I Sohirjl Public, D. (\ 

t; KOKH 10 H. SI IIXX, 

Affnnc’if pH' Ih jtntbntt. 

Ausu'rr o/ the PcfcHtlduf, ir. 7’. (lull I fiber d' Prn., /ur. 

Filed .1 nn. 10, ItrJo. 


'flu* answei* of the defendant W. '\\ (iallih(*r cV: IK’o., Ine., 
a corjioration, to tin* hill of complaint tiled h(‘ivin hy (ial- 
lih(*i’ tV: IIiviHi(*lv. Ine., r(*spectfnlly shows to tin* (yOiii*t as 
follows: 

1. 'fhis deft‘nd:int h(*lieV(*s the alh*,i»ation of tin* tirst para- 
,i»ra])h to he true. 

‘J. Answering f»ara.urai)h 2, this dt*f(*ndant says that it 
is a coi’poration oriranized under the laws of the District 
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of and d(»inir hiisin(*ss in tin* District of Coluni- 

Ina. M’liis (IcfiMidant )»cli(‘vcs tin* alK'.nations t(> tin* si'cond 
paranrai)li to lu* true. 

d. Answci’inu- tin* third parairra])h (d* tin* hill, tin* d(*- 
ft*ndant >ays upon informal ion and hclicf that tin* alh‘ira- 
tions of tin* third parani’aph art* ti'in*. 

4. ^\ns\vt*rinLr tin* foniMh ]>arai*raph of this hill, 
this defendant says that the defendant (ieorui* T. 
llai*p(*r (*nt(*red into a coairaet with tin* defi*ndant \\’. !>. 
Shelton for tin* const rneti<ni of tin* huildinn* on tin* land and 
pi'einises r«*ferred to in parauraph d of said hill. 

This defendant fnrthei’ says that it has in> pi*isonal 

knowledge of tin* Ininhci* furnished to \V. 1>. Sln*ltoii hv tin* 

* • 

plaintitf, noi* has it any personal knowledne of tin* annmnt 
dm* the plaintilV (-oinpany foi* tin* said lnmlM*r. 

a. d'his defendant has no knowlediie of tin* inattei-s and 
thin-s set forth in paiaui'aph a and lU'ither admits nor 
denies the sann*. 

(». 'rids (h*fendaiit in*ither a<lmits lior deni(*s tin* alh*i*a- 
tions si*t np in ])ai‘aiiraph tl. 

7. 'riiis <h*fendant lH‘li(*V(*s that tin* huildinir ri*feri’ed to 
has been comph*ti‘d and says that tin* sann* was <-ompleled 
on or ahont the 1st dav of Mav, llt2a. 

S. 'This defi'iidant has no p(*r>onal knowledi*<* as to tin* 
matters and thini:-s s(*t np in pai'aei’aph S, and if tin* same 
1m* material, asks for strict proof ihei*(*of. 

'rids defendant says that on tin* ‘Jttth day of .\pi*il, 
11)27), it cans(*d to Im* jih*d in tin* (’h*rk's (tflice of the Sn- 
])reme Court of the Distinct of Columbia a notice* of a 
m(*chanics li(*n airainst tin* ])re>p(*rty her(*tofor(* montioin*d 
for $7bb.7)0 with inler<*st ther(*on from F(*brnary Id.th, 11127). 
for lumber furnisln*d under a e-ontract with tin* said cem- 
tractor Sln*lton as afor(‘said. 

10 'rids d(*f«*ndant further says that it S(*rved a <•«>]»>’ 

of tin* afori*said lie*!! u])on tin* (h‘f(*ndant (icorire* 'r. 
Harper on the — day e>f Atiril, 1!)27), a copy of which said 
lien is lu*r(*with tiled and made* a ])art lu‘r(*of. 

10. In answ(*r to the 10th ])araiiraj)h, this (h*fendant 
says that it has no ])(*rsonal knowh*dii»* of tin* matt(*rs ami 
tldniis reft‘rreil to in saiel parauraph 10, and m*ith(*r aelmits 
nor denies the same. 

P^urther answi'rinu: said bill of complaint this d(*f(*ndanl 
savs that it is not informed as to the t(*rms undi*r which the 
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work (•.,nlr;ic(<.,I for is was <l„nc. nor of ih,. nnnnini (ln > 
oi to to ... Sliohon .. tlio 

On to wit tin. L'7tl, .Iny of May, ll.o-, this .loIVtalant in 
Iiliim i.-.iiiost.'.l the .l..|.•n<lilllt (ioor-o Ilnriior to solid 
It 11 stiitonioiit ol tin- tornis nii.lor wliiidi tlio work .'outrnctod 
<'i uns hoiii;.' doiio. and tlio atiioiiiit diio or to hoooiiio duo 
o I ho ooiitraotor oyooiitiiiy tho saiiio. hut tho sai.l (ioot-o T 
l>nn‘or hits lailoil to yiv,. siioh itiforiiiatioti; said rooin.st' 
Ol .SIK iiitoi-malKMi was pi*(‘(licat,Ml upon Sc(‘iioii ]'2V.\ of 
tin; < Olio ol laiws for tho Disiriot of (•oliiiiihia. hi,I i!,,. 

snid doloii.lani (ioori-o T. liar,,or has failo.l .. this 

< <•l'•n<l,l„l siioh iiiforinalioii: an.l this dofondant savs that 
It IN otilitlod to a ho,I ayaiiisl saiil i,ro,,orlv in tho sanio 
nnnnor as ,1 no |,aynionts had ho,.„ niado to li„. sai.l oo„- 
trnctor iHdoro tho nolio,. of this .h.fondani was s.mwo.I 

tho Sill. .,w,,..r iis afor..sai,|. a .•o|,y of which ... is 

li.'rowith hloil and niiido a inirl hoivof. 

Whoroforo. this .h•f,■,ula„l nnitos in th.' ,,rav,.rs of tho 
I'l.iintill insoliir as ll„' sanio iir.'oonsistoni with tho riyhts 
ol tills ilofoiidani, and furlhor |iriiys; 

" '• 'in'said lir.'iiiisos ho sold an.l that a Inistoo 

or lrnslo,.s ho a|,|,oi,ito.l to niako sal,' lhor■■o|■. 

-• l"•<'«■-ods of sale 1,0 a,,),li,.d to tho salisfao- 

tioii ol tills (I(*loiidaiit's lion. 

'I'liid if the- i.roo.MMls of said salo h,. insnili.-ioni to ,,av 
lio olainis ol this .loloiidani and othoi-s. that this dofondiiiit 

ho „war,h.d a ,.orso„al .hwiv,. f,,,- Ih... a..,,!ns| ,ho 

.lol.ni.laiils (:...,ro',- T. Ilar,...,- an.l W. ||. Sh..||on. an.l hav.. 
(‘Xoontion tliorofor ns nl Inw. 

4 . And lor snoli oilior roliof iw tlio nntnro of ih,. ,.;is(‘ 
ina\ i(Mjnir(‘, nnd to tlio (’onrt sooni ino(*t nnd jnsi 

W. T. (iAIJAIIKK.V: lUJO. IX(^ 
iiy (dlAKMJvS K. (lAlddllKiy 

rirr./>rrs. 

Disi'incr OF (’oi.rMiJiA, 

f’liarh's K. (ijillihor. h..in<r firs, .Inly sw.,rii ..ii ..all, .|o- 
IM.s. •• an.l says that h.' is Vi<-.--l’r.'si.|.Mil of W. T. (iallih.'r 
iV l>r.>.. In.-., th.‘ .1.•foil.laid horoin an.l as snoh \'ioi'-I’rosi 
•lent h.. has knowlo.lo-o of tho inattors an.l thinys s..| .,nt hi 
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tins niis\V(*r, iiihI I'lirtlirr mivs l)':t In* lias n*a<] llic fni'c 
L'nijjo-answa-i' and In* v»*i-ily lK*Ii(*\n*s tin* fads lln*i*(*in to Ik 
tru(*. 

(’IIAKM.KS I-:. (lALLIIlKIJ. 

Snl»s(*i’ilM‘(l and .-^woi'ii to Ik'Imtc nn* tins Sta <iav of Jnin* 

A. I). ID-Jo. 

(xoTAinAi.sKAi..) IMIKliK STIXK, 

Xofartf I*nhlir, />. ('. 

1- (’opy. 

I* il(*d I'lnd Krcordrd A|»r. *J(t, llt'J.), at — o'clock — in. 
Suj'icnic (’oni't. District of ('oluinl)ia. 

Xo. MVJ. 


I. (J\LLiHi:i: iV lii;o., (’laiinant, 


( « f 11 

I 111 ) in a: | 


Ai:i*i.i.*, ()\vncr. 


A'd/Vc nj L'h'H. 

X'oticc i> licrdiy ni\'(*n that \\(* intend to hold a mechanics' 
li(*n aiiain.''t tin* intcrr>i ol (Iroi'Lic 1’. Ilarpcr in h>t niim- 
hered t w »*nty-t w o | i!‘J ) m Sfjnain* nninlM'rcd nin(*t(‘(*n hun¬ 
dred and tliirly-oin* (IIMI ) in a >nhdi\'ision inaih* hy the 
Anu*rican S»‘enrity I laist and Amos II. DInmh, d'rus- 
tccs, called “ Mas>achnset 1 > Ax’enne lleiithts" as p(*r plat 
r(‘eo?'de»l in tin* < Miicc (»f tin* Siiixeyoi' I’or the Distinct of 
t olnmhia in Liher -1*J at t<»li»* i»: impi'oved hv pr(*mises 
known as .l(^■Jn (Jarlirld Street, Northwest, situate in the 
( ity ot \\ ashin^ton. in the District of (’olnmhia, and the 
hnildiniis tln*r«*(Hi, for tin* sum of Seven hnndi-ed oO lOU 
Doilai's (d H >..)( I). with intri'ot 1 rom l*'i*hi*uai‘v l.’lth, Ittli."), 
lH*iim’ amount din* to ns tor materials (lnmlK*r) fniniished 
1(U the «'onst ruct I on nt sani hnildinins ninh*r and hv x’irtne 

<d a contract with Wesley |». Sln*lt«ni, oriiiinal continictor 
with owner. 

{Signed) W. 'r. (.’.MddllKi; tV: I5UM)., IX(’. 

( 'ItlltHlUff. 

My liATKS W'AKMKX, 

Attu. 
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]:] 


(’opy. 


May !!):>:). 


Mr. (ivor^^c 'r. IlariKM*, 

Si., W., 

Washiiiotoii, I). (\ 

J)kak Silt: 

This is to inform you that as one .,r iho snlx-oiitractors on 
}our huikliiii;-, wt* rm-iiislicd limihcrdo WosK^v 15. Shelton 
llm ,-ontra.-tor, for iho hnihliny hoin- .■r.rlod for you oil 
lot ^..111 s<|uare in the snlulivision made hy llie Amm’- 
lean Sirnrity tVc'rrn>t ('omj>nny and Amos II. rinmh 'rims- 

Ml he oilicc ol the Siirvoyor for llm District of ('oliiinhia 

•VO c", '/‘y’ itu|.roc,.,l hy |,remises kiiowu as 

oO.t (.arliehl Street, Xortinvest. Wasliiuolou, I). ('. 

le Itimher was aeliiaily used in ih|. constriietioii of the 

house, and uv have not l,..eu pahl for said lumher; that 

li-Iio-oi' liuudred :.M KIM dollars 

(• I ) with iiileresl thereon from Kehmarv l.'llh, Kf’.-) 

\ e are writing yon for the ,,nr,,ose of hMliny von kinm' 
IMI lilts auionnt is overdue an,I „n|,ai,l, ami r..,|iiest v,m 
111 send us a slateuieiil of Ih.. tmiiis umh'r which the work 
(oiitiaeted lor is hem- ,lou.' ami the aiiioiiut dim or to h,'- 
come due t(» the eontraet.M' exeeiitin- the same. 

c lih*d a lien r.»r this amoniit a-ainst the ahovi* premises 
.'^ometinm a.no and served yon a copy tliei'eof. 

\h‘ry truly your, 

W. T. (lAlddllKi: cV: I\(’ 

»>.v(’. K. (;AIddIIKl,>. ’ * ■’ 
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Ansn'rrof Ifrfrinldul lidrprr. 
I^'ilcd did. L\‘l, Itio;). 


w 

Dm.i-ym T llariier, one of the .lefemlaiits name,I in the 

. .•■"‘•■'"il--^Vilii-m.|y,lue.,inthe ahove- 

J.'-yil<<l ,•uus^^^ loraiisw,.!- to sahl hill stafs to th.. Court as 

1, For III,. |nir|,os,.s of this Miii onlv, I a,hiiit as Irti,. 
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4. 'I’lic j»ii}u*r writing marked “Kxhihil Xo. 1** hereto 
attaelied and liei-ehy made pari ol‘ this aiiswa*!', is a true 
(•oj>y of the eontraet refei’i’ed t<» in para^ra})!! 4 t>f the 
(‘Xec*i)tiii.i;' the speeitieations and drawings whieh will he 
jii'odneeil fui- in>pection whenever required hy any party 
inleresttMl. I admit that I entorod into said eontraet with 
the defendant Slielton. 1 am witliout knowledi;’!* that the 
plaintiff, at tlie nMpu'si of said Shelton, furnished lumher 
for ilic eonijjletioii of the work under said eontraet, and of 
the am(»unt, if any, ilue and uniiaid for sueh lumluu-. 

r>. 1 am without knowledne that the plaintiff was at any 
lime uninformed as to the t(‘rms of said eontraet and the 
amount due or to heeome due tliei’eiinder to said Shelton. 
For |•eas(»ns heri*inal‘ter stated I am unal»h‘ to state said 
.sums. I now fni iii>h tlie plaintiff with a eopy of this answtu* 
ami its exhihiis. 1 deny that 1 faih'd oi* refused to (*omply 
with any demand to fui'iiish to the* plaintiff a stat(*im*nt of 
the terms >aid eonti'aet. I poll I'eeeipt l»y me of a h*tte.'r 
dated Mare*ii 27, l!t2r), from the plaintiff, eontainini;’ 
lo the (h'lnand mentioned in |»ara;nra|»h 7) of the hill, 1 

then elelix'ereel said letter ami said eontraet to mv 

• 

attorney, Mr, .1. Wm. Sln*a, at his office in t’olnmhian Ihiild- 
inu', Washington, D. (’., ami instrneted him to answer said 
lettei-, and In* infoi'ins im*, and 1 tH*lieve* tin* truth to lu* that 
in* lin*ri*upnn pi-ninptly infoiined the plaintiff that said 
eontraet was at his, .Sln*a*s e>thee and could he inspe*e*ted 
and copied tln*re hy tin* plaintit'f. Xo work was heinu' done 
nmler saiel contract at tin* date* of sai<l h*tte*r «»r at anv tinn* 

alt<*r 1* ehruarc 2, lirj.), \vln*n >aid Sln*ll«m tinallv ahamhun*d 

• • 

saiil contract ami h*ft tin* work tln*r(*umh*i' nm*omph*t»*el 
alter I Innl j>aiel him all mom*ys elm* ami pa\ahh* te> him 
uneh*r said e*e)!iirae*t aimumtin^' te) $12,201). 

ll. 1 aelmit a> t rm* tin* state‘nn*nts ceintaine*el iu parauraph 
f> eif t he* hill. 

<, S, !). I* e>r tin* pui’pe)si*s eil this suit euily, I aelmit as 
true* the* >lat(*nn*nts containe*el in |>ara,i*i'aphs 7, S and t) e»f 
tin* hill, 'fin* pap(*r writinu mark(*el “ Fxhihit Xe). 2," 
ln*!-e*te> altache*el aiiel ln*ie*hy maeh* part e>f this answ(*r, is 
a state*me*nt e>t all ne>tie*e*s lih*el, in tin* (4i*rk*s eeflice* e)f this 
t emit, eel lie*ns claiiueMl uneh*r said cemtract. Two of the* 
claimants tln*re*in me'ntieme*el should have* h(*(*n, hut are met, 
made* eh‘fe*mlanls to said hill. 


G. T. IlAKTEn VS. GAI.LIIIKH A IiroTHLY KT Al.. 
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1<>. 1 (U‘iiv llu‘ stjilviii'-nt roiitniiivil in parai;raph 10 ol* 

I he hill. 

11. rii(li*r the eoiilravl, work was eoinineiieeil hy said 
Shelton on or ahonl Ani;nsl —, l!>-4, and was hy liiin linally 
<IiseontiniH*d, nneoin|»h‘ti‘d, on or ahonl Fi‘hrnary 3, lO'Jh, 
wlnni 1 had paid him upon tin* Arehilirt's C’ertilieales 

lie then inrornn‘d me that In* was nnahh* 
lii to proei‘i‘d I'lirlher witli said work ami authorized the 
Arehit(‘et to issm* ei‘rtilieates to others for work done 
and work to Ik* dom* hy them. 1 thereupon proceeded to 
have tin* work eomplett‘d hy otiiers and paiil lln'in therefor 
•i^opUO.lM), leavini;- in my hands of tin* $17,000 nn‘ntioned in 
the eontiaet, only $l,O!t0.SO, imt of which I will havi* to pay 
for some fnrthei' work re<piired hy said contract, the cost 
wliereof is not y(*l known hy nu*, im'Indini;' pointin.i;' np, etc., 
at front iloor and work on tin* heating- api)araliis, which 
apparatus is not in accordanci* with tin* contract and is in- 
snflici(‘nt fm* tin* pnrt»oses specified and inlend(‘il in and 
hy the coni I'act. I may also liavt* to pay out of said $17,000, 
$l!()’J.70 and inl(*rest and costs under garnishment s(*rved 
<m me in tin* suit of J. !>. Latimer ('o. vs. Win. I>. Shelton, 
Xo. 113^03, now pendin.i;- in tin* Mnnii'ipal Court, 1). (3 
'fin* papei- wi'itin.i;' marked “ I'ixliihit Xo. 3,” h(‘relo al- 
lacln*d and hereby nnnh* part of this answer, is a true and 
correct statement of all pa\’ments heretofore made hy iin* 
for tin* work recpiired hy said c(mti‘acl, to which should he 
added such fnrthei’ j)aymeiits as may he reipiired for work 
now uncompleted as atoi'esaid, and als(» hy reason of said 
.i;arnishmeiit, and so much as may, if any, thereafl(*r remain 
ot said Sinn ol j^ 1<,000. 1 hereby lender for paynn*nt to 

those whom tin* t’oiirl ma\’ desi.nnal<* as (*ntilh‘(l tln*ri*lo, 
and therenp<m 1 pi'ay to he lieiici* dismissed with my r(*ason- 
ahh* costs. 

CKOIJCK 3\ IIAKPLIL 

L. A. IIAILKV, 

3. WM. SI I LA. 

.1////>•. for siiif/ Ih'jl. 

17 l)isi i;n r oi' (’oi.r.M i;ia, ss; 

(i(‘or,i*(* 'W llarp(*r says upon his oath that tin* statements 
contaiin‘(I in tin* fori'i^oim;- answ(*i’ arc* true as he verilv 
h(*lievc*s. 

CKOHCF T. IIAKPKR. 
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ii. T. JiAi:i-i:i; vs. (jALLiiiKi: a ururiii.v i:r ai 


Suhscrihrd iiiid sworn lo hcrcnc nn* lliis lidd dav ol* dnlv 

A. J)., lirjd. 

MOIiMJAX II. BKACdl, 

(Ivrk, 

li.v \\ !•:. (’rxxixciiiA.M, 

Ass(. i'lril;, 

lAiiir.ir X<». 1. 

Tli,‘ Tnir. *1111 (’on! rai'l. 

J'f>rni I>t ( mifrarl AJnftfrJ (Uit/ l!> ( u,nnn Itdrd t nr (h m idl 
I htf fin A„n rirnu lnsfilnlr nf A irlf i f , rf .x aud fin \u- 

Inund A.''.'<nrmf mn nt llndt/i /•>. 

( op\ ri^lit«M| |»y tile American Inslilnle <»!' A |•cllilec|s, 

Wasliiimton. I). (’. 

1 1 e\ i>c« 1 11M l7. 

'I'iiis a-remncnl, made ih,. -Jdlli day id .Inlv in lln* vear 
<»m* tlnmsand nine Imndred and 24 l.y and luMwec'n \\\ \\. 
Sliellon jiarl\ et ilie lir>l paiM (liereinaI'ter designated liie 
i'niitractor), ami (ieo. T. Harper parly of il,c second part 
iJ^‘•lVina^ter doiiri.ated the Ourier) \Vitne»etli that the 
( <»ntractoi-, in considei'al ion ot' tin* aLrr»‘eim*nts hei’ein made 
by the (twner, auree with the said (twiici* as follows: 

Article I. 'rile (’(mtract.M- >hall and will provide all the 
inaterials and perform all the work b.r the Uesideiici* and 
Haram* work as specilied and >ho\\n on the drawin-s 
>hnir,> nn tin dnurinns and described in ihe sp^'ci tica't ions 
prepared by Lmiis U. Wnss, Architi-ct>, which drawin-s 
and spem’ru-ali<ms are ideiitifnMl by the sienatnres of the 
parties hereto, and become hereby a part of this (MOitract. 

Art. 11. It is nn<ier>tood and a.i:r«*e«l by ami between the 
parties hereto that tin* work included in this c(mtract is to 

‘lijvction of the said Archilecis, and that 
their deci>ion as to the true construction and nieaninir of 
the drawiims and specitications shall be linal. It is 
1I> also nmlerstcMul and aureed by ami lM*lwe«*n the par- 
ti(‘> hereto that micIi additicmal drawin-s and ex¬ 
planations as may be neces-ary to detail ami illustrate the 
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work 1o lu* (lon(‘ ai'(‘ to lx* fin’iiisliod l>y said Ar(*liil(‘(ds, ami 
t!i(‘V airroo to (‘oid*or]ii to and akido l)v tlu* saim* so far as 
they may lx* consisttmt with tlx* ])iir|x)S(‘ and intimt of th(3 
oi’iiiinal di'awiniis and ,<|XMMlifalions rcfonuxl to in Art. T. 

It is farther nnderst<Mxl and a^rtxxl l)y the ])arties hereto 
that any and all drawinus and speeilieations |)r(‘|)ar(xl for 
tin* |)in’))oses of this (*onti'aet hy tin* said Arehit(*ets art' and 
ri'inain their pi’opeiMy, and that all eharm's foi‘ tin* nsi* of 
till* same, and for the s(*rvie(*s of said Ai'ehiteets, are to lx* 
paid hy t he said ()wner. 

Art. III. Xo alt(*rations shall he madi* in tlu* work ex¬ 
cept npmi wi'itten oi’d(*r of the Architects; the amomit to 
lx* paid hy tlu* ()wiu*r oi’ allowi*d hy the (\nitractor hy vii’- 
tne of sn(*h alt(*rations to lx* stated in said ordi*!*. Should 
t he ()wner and (’ont I’actor not aui‘(*(* as to amount to lx* paid 
or allowed, the work shall uo on und(*r the onler i’e(|uiri*d 
above, and in case of failure to ai^r<*e, tlu* determination of 
said amount shall lx* refei‘i’(*d to arhit ration, as provided for 
in Aid. XI1 of this conti'act. 

Art. IV. 'file VontraetiM’ <hall providi* suniei(*nt, safe and 
proper facilities at all tiuu*s 1‘or tlu* inspection of the work 
hy the Ai’chiteets oi’ tlu*ir authoi‘iz(*d repr(*s(*ntat ives; shall, 
within tW(*uty-foui‘ hours after n*ceiviui»’ written notice 
fi’om the Ai*chit(*cts to that efteet, proe(*ed to remove from 
the ,ui*ouuds or huildiiii^s all mat(*rials cond(*mn(*d hy them, 
wlu*th(*r work(*d oi’ iinworlo'd, and to take* down all ])or- 
tions of the woj'k which the .\rehit(*cts shall hy like 
l20 wi'ittc!! notice condemn as unsound or impi’op(*r, or 
as in anv wav failiim' t(> conform to the di'awiiius and 
speeilieations, and shall maki* nood all work damaged or 
(lest roV(*d t h(*r(*hv. 

Aid. V. SluMihl till* (’onlraetor at anv time refuse or 
neglect to supply a suniei(*ncy of pr(»p(*rly skill(*d woi'kmen, 
oi‘ of mat(*rials of tlu* prepei' ipiality, or fail in an\' i'(*s|x*ct 
to pi*osecut(* tlu* woi'k with promptness and dili.i»enc(*, or 
fail in tin* p(*rfoi’mance ol* any of the a,i*r(*em(*nts lu*r(*in cori- 
taiiu*d, such I'efusal, n(*^h*(d (O* I'ailui't* heiiiL*' e(‘itiru*d h\' 
tlu* Architects, tlu* ()wn(*r shall lx* at lilx*idv, aft(*i’ thr(*o 
days writt(*n notice* to tlu* t’ontraetor, to prox’iih* any such 
labor or mat(*rials, and to d(*duct tlu* cost tlu*ri*of from anv 

ft 

money then due oi- thereaft‘*i‘ to lx*come due to tlu* Contrac¬ 
tor under this contract: and if the Architecds shall c(*rtifv 
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thn. . IK li ](tns<il, iK*i»l(*ct (H* Ijiilnrc is suniciciit iri'cmnd lOi* 
Siicli ;u-ti..ii. Ih.. Owner slinll als., I,e at lii.erlv t<. lenninale 
the einploynieiil „r the ('..nl raetnr f.ir tin- sai’.l work and to 
enter npon the premises and take possession, for the pnr- 
|>-se Ol eonipletinu: the Work ineliided nn.ler this eontraet. 
Ol all niati-ri.ils, tools aial appliatiees thereon, and to em¬ 
ploy any other person or per-ons to finish the work, and to 
pTo\iile the materials thmefor; rrnd in ease of stteh ilis- 
emitinmniee of the employment of the Contractor he shall 
not !.,■ entitled t., receive any fnrthm- pavinent under this 
Ii'itil the sai.l work shall he wholly tinishe.l. at which 
time, it thi' unpaid hahiia-.' of the anioimi to hi> paid nnd,.|- 

this l•onI|■ael shall exceed ... iiienriiMl hv Ih.' ( IWMel- 

III (iiiishiny ih.' w..rk. siieli ex.wss shall’he paid hv 

ll"' ''-'iilra.-tor; hm if sii.li ..xp,.ns’.' 

..I ■'"'•I' iiiipiiid hrdanee. ih.' C..nlraet.ir 

•'hall pay ih.' .hff.•|■.•ne,■ to th.' ()wn..|-. The expense in- 
••"iTe.l hy Ih.. (Iwn..r as h.•r.•in pn-vi.l.-.l. ..ith.'r tor fni'- 
nishimr mat.'rials ..r f..r tinishiii;;- th.' w..rk. an.I anv .lama..,. 
'"-■"'■'•"I ll|'•'-||,;;il sii.'h .h'fanlt. shall h.. an.lit.'.l an.l .'..rt'i- 
hed hy Ih.. Ar.'hil.'els. wli..^.. .•.•rliti.'al.'S ih.'i'.'.if shall he 
(•(mcliisivi* njMMi tin* |>;ii-|irs. 

All. \ I. I hr ( out sli;ill cniMph*!** tin* S<-V«*nil pnr-- 

lion.s KlKl Ihr Wlinir of tllr Work (Mmipivllrn.Ir< 1 in tin’s 
* .i:i-«M*?ncnt hy nml nt iho linn* (»r times liereiiinflei* 
to Wit: «*it tin* enrlie.'st pos.'^ihle tinn*. 

.\rt. \ 11. .Shoiihi Ih.. C.inlra..t..r 1... .h'lave.l in th.' pr..-e- 
';ii'i'>ii -I- e..inph.li..n of Ih.. \\..rk hy ih.. aei. n..-h.<.I or .1.'- 

l. •|||II ..I Ih.. (iwii.-r. ..f Ih.. .\rehil..ets. ..r .,f any olh..r .-..n- 
traet.>r ..inploy.-d hy ih.. (iwn.-r np.>ii ihe work. ..r hv anv 
.lamae.. eaii.M..I hy Mr.. ..r ..ih.'i- ea.Mially f..r whi.'li ih.- C..ii- 
inielor is n..l r..sp..nsihh.. ..r hy .•.,nihin...l a.-li.m ..f w..rk- 

m. 'ii in n.i wi.m. ..ans...! hy .,r r..snllim.- fr..ni .l.•falllI .,r ....lln- 
smn Ih.. part .,f ih.. ( •..nira.-I.ir. limn ih.. time Imrein 
lix.'.l l..r th.. <..>mph.ti..n ..f tlm w.irk shall 1... ..xt..n.l...l f..r -i 

pen...I ...puvah.nt t.. th.. .. h.st hy r..ason of anv or all 

the ,.aii.s,.s al..r..sai.l. which ..xt..n.le.l p..ri...l shall h'e .h.ter- 

.•Hid lix,..l hy II,.. .\r..hil....|s: |.ai simh allowaim.. 
Mmll lie mmle unless n rlmin therefor is presmited in w’rit- 

iiiir to th.. Arehit..,.ts within f..rty-ei.;hi h.mrs of the occur- 
r(*n(H* ot siK'li delav. 
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Art. VIII. T1 k‘ owiior agree to ])rovide all labor and 
materials essential to the eondiiet of tliis work not 
2*J ineluded in this eontraet in sneh manner as not to 
delay its progress, and in the i‘vent of failiiri‘ so to 
do, tluo’ehy eansing loss to the Contraetor, agree that he will 
reiinhnrsi* the (’ontraetoi- for sneh loss; and tlu‘ Contraetor 
agree that if 1 m‘ shall delay tlu‘ ])rogi‘ess of tin* work so as to 
eause loss for which the Ownm* shall hec'oine liahh‘, then he 
shall reinihni‘S(‘ tin* Owmo’ for sneh loss. Should tlu‘ Owner 
and Oontraetor fail to agrtn* as to the* amount of loss eom- 
])r(*h(‘n(h*d in this Artieh‘, tin* d(‘ti‘i*mination of the amount 
shall he referred to arbitration as ])r(>vided in Art. XII of 
this eontraet. 

Ai’t. IX. It is lu‘r(‘by mutually agrecMl b(‘twe(‘u the ]>arti('s 
hereto that t h(‘ sum to b(‘ ])aid by tin* t )w?i(‘i’ to t he (’out ra('- 
tor for said woi’k and mat(‘rials shall bc‘ SevmitecMi thou¬ 
sand dollai’s subj(‘el to additions and (h‘duetions 

as lu‘r(‘iubefoi*(‘ pi-ovided, and that such sum shall b(‘ ])aid 
by thi‘ ()wner to the (’out I’aetoi*, in <‘Ui*r(‘nl funds, and only 
upon (‘(‘I'tilieates of tin* A]‘ehit(‘els, as follows: 

When first floor joist ai’(‘ on . 2,S()() 

“ -Jnd “ “ “ “ 1>,S()0 

“ under roof ‘J,S()() 

“ plastered 2,S()() 

“ trimmed out . ‘J,S()() 

“ finished M,()()() 

'riie filial pavnuMit shall be made* within tmi davs aft(‘r 
the eomph‘tion of flu* work ineluded in this ('ontraet, and 
all payimnits shall be dm* wluni certificates for the same are 
issiu‘d. 

If at anv time there* shall lx* evideiiec* of anv lien or claim 

• • 

for which, if establish(*d, 'I'Ik* (hvn(‘r of the said pr(‘mises 
might become liable, and which is ehargeabh* to the 
‘Jd (’ontraetov, flu* Owm*!* shall have* the* right fei i‘e*- 
tain euit e)f any payme*nt the*n elue* e)r the*r(*afte*r te) 
be*e*e)me* elue* an ame)unt sunie*ie*iil to e*om])h*le*ly i!iele*niiiify 
him against sue*h lie*n e)r e*laim. Sheuilel th(*re* preeve* to be 
any sue*h e'laim afte*r all ])aynie*nts are niaeh*, the* (’ontrae- 
tor shall refund te> the Owner all moneys that the latter 
may be eenniielled te) pay in discharging any lien ein said 

3 —4G78a 
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])n*mis(*s niadi* in (‘(nisc ,n(*n(*(* nt* tlu* Contractor 

(hd’ault. 

Art. X. It is t’nrtlicr nintnally aui’cMMl ])(*t\vc(‘n tlu* parties 
Iu‘n*to that no ificatc* uiven or ]>aynu‘nt niado under 
this eonti-aet. tin* final certitieate or tinal ])ayment, 

shall 1m* cnncln>i'’(‘ (‘videiicc ot* the pei-t‘ornianee of this 
contract eithrr wholly nr in part, and that no payment shall 
lu* ('onstrned to ho an acccjnaiKM* of defectivi* woi*k or ini- 
pi'oper materials. 

Art. XI. 'rin* ()wner shall dnrinir tin* pronr(‘ss of tin* 
work maintain ii:sni’anc(* on tin* sann* auminst loss or dam- 
aire hy tire, the poliei(*s to e<»ver all work incorporated 
in the hnildiny, and all materials for tin* sann* in or about 
tin* ]»reniises, and to be made |»ayabh* to the parties ln*r(*to, 
as theii* interest may appear. 

Art. .XII. In ea-e the ()wnei* and (’ontractor fail to a,y:ree 
in r(*lati<m to matters of jjayment, allowanci* of loss referred 
to in .\rts. Ill o]‘ VIII of this eontiact. oi- should (*ither of 
the?n dissent fj-om the deci>ion of the .Xi’chiteets r(*fei*red to 
in .\rt. \’ll <»f thi< eontiact, which diss(‘nt >hall have* been 
tih*d in writinu’ v. dli the .\i-ehitects within ten davs of the 
annonnc(‘ment of >neh decision, then tin* matt(‘r shall lx* 
referred to a lloai'd of .\rbit ration to consist of oin* 
peison sele<*t(‘d by tin* ()wm*r, and om* ])erson 
>eleeted bv the t ’(>nt ractoi’, these two to S(*lect a 
third. 'Tin* deeivinn (»t* miv two of this Hoard shall be tinal 
ainl bimlini: nn both pai'ties ln*i’eto. h]ach party her(*to 
shall pay (»ne-!ialt* of the exp(*nse of such refi*i’(‘nci*. 

'rin* said pactie- foj- thems(*lves, theii* heirs, successors, 
executors, administ rainrs and a^siuiis, do ln*rebv an'rei* to 
tin* fnll jM*rfoiin:inc«* ol* tin* <M)\'enants ln‘i*ein contained. 


In witness whe»*eof, the parti(*s to tln*se pi*(*si*nts have 

hei*<*unto s(*t theii* hands and >eals th.e dav and vear first 

• * 

above written. 

W. H. SIIKLTOX. 
OKolHiK T. IIAIMM*:iC 

In t)]*esenc(*: 

LoriS K. MOSS, 

.1 reJt 7. 



G. T. IlAIirER VS. GALLIIIKR i IIUGI’ELV ET AL 

Hx ill BIT Xo. 2. 

M(‘(*liaiiic's LicMis—X()tic(‘s Pilnl. 


When IiUmI. 


Amount. 


Name of olaiuiant. 


82()() 

March 

-'S, 

11)2:) 1,007 

12 

Harwood iS: Laiii*lcv 


Ajiril 




(J.H.Il.cVrR.K.L.') 

S272 

11, 

“ .. 017). 

72 

K. (i. S(*liat\‘r Co. 

8282 





( ( 'orpii.) 

i i 

20, 

“ .... 700 

7)0 

A\. (lallilit'r ifc 






l^ro. Jiic. 

821)2 

4 4 

2S, 

:;o7 

27) 

Daly Dros. (M. F. I). 

K]{ )4 

Mav 

• 




iV: J. d. D.) 

1-1, 

7) 2 7) 

20 

Ha Hiller tV: lliiniiely, 






IlK*. 

s:i:;4 

June 

IS. 

1,000, 

.00 

M. (2 11 ii(ldl(‘s1on vV: 

•Jh 



l]\iiiiin No. 

• 1 

(2). (J. H. II.) 


I Mite, 
urji. 

Amount. 

Sept. 

IJ. 

2.N4H).00 

» • 

•Jl». 

2..NtH).tK) 

net. 

o-> 

2..N(tO.(K) 

I tec. 

IhLfA. 

2..N<M).<Kt 

Jan. 

lit. 

l.tMHM-Ott j 

Fi'hy 

. 0. 

u».7.u:; 

• • 

11. 

-lit;. 71 

** 

•Jl. 

1S.7.(H» 

• * 

-•s. 

lt‘*0.(N> 

44 

28 . 

17.75 

Mar. 

11. 

lott.tMl 


11. 

r>a. (H) 

• « 

12. 

l.'i.OO 

• 4 

12. 

1)1.41 

• « 

la. 

22.40 

»» 

IN. 

17 o. t K t 

• • 

2<t. 

.Ti.tHI 

• • 

2(1. 

.71). 7 4 

• * 

• 

4. 

'.».t*»0 

• • 

2A. 

7.tM> 

«* 

27. 

170.1.7 

*» 

27. 

. li ) . . >• 1 

4* 

27. 

2<tt).tio 

4« 

:{<). 

t'rO.tm 

44 

ai. 

2t».(Kt 

Apr. 

1. 

-11.7. .70 

44 

in. 

S.tK) 

May 

1. 

12.7.tK) 

44 

N. 

irri.tKi 

4 4 

1 1. 

.70.7. o.a 

44 

lt». 

iat).4o 


I^•l^ nn>nts. 
(Ml wliai account. 


Name of payee 


aiio\ei* rt aI. 
lIlllltoN. 


E. A. (’orcoraii. 


. Alili pliy Ames. 

. I'ri«*s. Iteall iV Sharp ('<». 


.I<'hii 11 . I ijiv. 


I 'raiik 1 lent ley. 

• •<‘o. .lacksoii. 
('lias. \y. Kohler. 


Total... 
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G. T. H.UaT.H VS. GALLlIIKi: & HTGrELY KT AL. 


27 Infrrrciiinfj Petition, 

FilcO Jail. 21>, 1I>2(;. 

• •••••• 

(’onu* now, J. 11. llarwooJ ainl K. K. LaiiirU'v, vn- 
]>artiiors. tradiiiii' as llarwocul ainl Lanuloy ainl Jarrett (I. 
I IiidJlcston, tradiiin' as M. (\ I Iu(l(lK‘stoii and ('onii)any, 
wlio, Icavo of (’oiirl hciim’ id’s! had and oijlaincd, lih* lliis 
their iiilei’venini^ petition in tin* ai>ov<* entith‘d eaiisi*. 


J. II. Harwood and Ii. K. Langley are citizens of tin* 
United States, the former hrinii’ n I’i'sideiit of the District 
of (’(diiinhia and the latter heinu’ a resident of the Stat'* of 
.Maryland and are eo-partnm's tradinir as Ilarwotul and 
Lanuley and tih* this intervtmiim* petition in th(‘ir own 
I’iirlit. 

Jarrett H. nnddh‘S;on is a eitizim of tin* United States, 
n‘si<lent of the District of Uolniiihia, tradiii.i*' as M. i\ 
Ilinidleston (’oiiipany and tiles tliis intervening ))(*titi(Mi 
in his own ri^ht. 

•) 

The dt‘f(‘ndant. Harper, hercMii was and is the* owner, in 
fee siinp!(‘ of lot nninher(‘d d'wtmty-two (22) in S(piar»‘ 
Xineteen Hundred and thirty-one (lO'H), located in the 
Uitv of Washiimton, District of Uolninhia and while such 
owner, said Har)»er ent(‘red into a contract with the de¬ 
fendant SIndton to eonstriict a Imildiim' on tlie ahovi* land, 
said contract h(Mim' dated (ni the 24th dav of Jnlv, 1J24. 


After Slndton had mittM’ed into said contract with 
Harper, tin* said Harwood Lanuh‘y, tradinir as aforesaid, 
<*ntered into a snh-contract witli tin* said Shelton to furnish 
the material and erect tin* hrick and tih* work on said hons(* 
for the Slim of 'rwi‘ntv-fixa* Hnndred and Si'veiitv (S2,- 
oTtt.tH)) Dollars, ])rovision heinii* made for ])erc(*ntai:(‘ pay- 
nn‘nts as tin* work ])roiir(*ss(*d and t(*n (10) ])ercent to In* 
relaiin*d until com])h*tion of the hiiildinir. 'fhe said Har¬ 
wood and Uaiiiiley also aiireed to furnish mat(‘rial and erect 
the brick and tile work on the garage on said premises for 
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Two Ilundi'od jiiul Ki<*lity (jf'JSO.OO) Dollars and Harwood 
and Lanirlcy proccuHli'd to carry out tin* contract and liavc 
t’nlly pcrToi'iniMl tin* sann*. In addition, that tlu‘y did (*cr- 
tain (‘xtra work, amountin^- to Ki.ulit IliindriMl and Kii^lity- 
()n(‘ Dollars and Kiniity-'rwo (\*nts (jfSSl.S:!). said extra 
work hcinir ordm’cd direct with yonr jkM itiomo's hy Mr. 
I larp(‘r. 

4. 

4'h(‘re was paid on account th(*r(‘(»t* a total of 'Two 'Phon- 
sand. Oik* Ilnndri'd and Fortv-fonr Dollars and Sixtv-Xine 
Cents (j|i2,144.(Ih) tin* last payment h(‘inii’ made* on account 
on XoV(‘mher S, l!t24. Then* is a hahinct* now diu* on said 
hons(‘ and uarauc* on said lot to tin* petitioin^rs for work 
done and material furnished of Oin* 'riiousand and Seven 
Dollars and Thii’t(*(‘n Cents ($1,0^7.1 *>), with int(‘r(‘st from 
Fehruarv 2, Ih'Jo. 


That the work was com])h‘ted on, to wit, F(‘hruary 2, 
1027), demand was maih* for paym(‘nt from time to tinu* 
and numei’ons conferenci's wei’i* had with tin* attoni(*v foi* 
the d(‘fendant, IIarp(‘r, hut payment was refused and that 
on the 28th of March, 1!)27), tin* said Harwood and Lanuh‘V 
lih‘d notic(‘ of mechanics ll(‘n, tin* same* heinu* numh(*red in 
this Court as notici* of li(‘n Xo. S2t)0, and a co])y ther(‘of 
was imuK'diately s(‘rv(‘d n])<ui the said (n'orii'e 4\ Harpc*i’, 
said mechanics lien hein<»- tin* lirst li(‘n filed against said 
])n*mis('s, all otht‘r liens siU'd on in this caiisi* having** h(*en 
fih*d suhstMpient to that of your petitiiuiers, Harwood and 
Ijau,uh‘y. (>11 tin* 1st day of duly, 1!)27), tin* said p(‘tition(*rs 
math* a demand thi-on.uh their attorney upon the said Har- 
])er for a copy of the contract. 


f). 

Your p(*titioner, darr(‘tt C. Hnddh‘ston, tradini*’ as M. i\ 
Huddh‘ston, savs that Ik* (*nt(*red into a v(*rhal contract 
on the r)th day nf Auunst, 1!)24, with def(*ndant, SlK*lton, to 
furnish material and ])Ut on tin* tih* roof on said house 
for tin* sum of Fh*V(‘u Hundred ($1,1(H).0()) Dollars, that 
owini*- to tin* actions of the said d(*fendant, Shelton, your 
petitioner did ik4 proc(*(‘d to ])(‘rform tin* work contracted 
for with the said Shelton, hut on the other hand, made a ver- 


oo 
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1>nl contract direct with the defciulant. Harper, to furnish 
the niat(‘rial and to put on tin* tih* roof on the house on tin* 
pr(*inis(‘s ln*rein for tin* sum of Klev(*n IInndr(*d (Jsl,1()().0()) 
Dollars. Snl)S(‘<pn‘nt to enterini!- into said contract with 
‘'‘^•<1 Haipei, \<Mir |M‘titioner pro(*(*(*d(*d to cari’y out 
‘?0 the ccmtract and plac(*d tin* tih* roof in acc(»rdance 
with tin* terms of tin* contract on said house. That 
thouirh work was completed on tin*, to wit, 112th day of 
♦Tannary, Itti!.), d(*mand was maih* from tinn* to tinn* for 
payment and no payme?its heinn- made, on the IStli of dune, 
HLk), yonr p(‘titionej' tiled a notice* of mechanics lien, the 
same* luhnir nnmlH*red in this {\n\v\ as in»tic(* of lim/Xe». 
S:J:U, that since* the* tilinn- e»f saiel ne»tie*e* eif lien, ne» mone*ys 
have* lM‘e‘n paiel to vemr ])e*titieme*!*. 

Whe‘re*fe)re* the* |»re*mise*s e*emsie|e*l’e*el, the* thre‘e* (d) peti- 
tieme*i-s he*re*in re*spe‘e*t fully ask that tln‘y h(* alle»we*el te» in- 
t(‘rve*ne* he*re*in in this e-anse aiiel he* tre*at(*el anel e*onside*re*.l 
as plaint iff in t he* e*anse*. 

7'tni. 'Fhat tin* pre*mise*s he* se>lel. 

fltn’*’. I hat a ti*nste*e* e>r ti'nste*e*s he* appehnte*d te> make* 
saiel sale* anel that the* pre»e*e*e*els ed the* sale* he* applie*el te) the* 
satisfae'tiem e»f the* plaintiff’s lie*n. 

I'nfu. I hat il the* pre>e*e*e*els ed the* sale* he* insnnie*ie*nt to 
pay the* e-laim ed* tin* plaintiff, that tin* jdaintiff he* awarele*el 
a pe*rse)nal ele*e*re*e* tor tin* eh*lie*ie*ne*y auainst this ele*fe*nelanl 
He*e)riie* T. IIarpe*r anel W. \\. She*ltem anel have* e*xe*cntie)n 
tln*re*fe)r as at law. 

FIrr. Anel fe»r sne*h edher anel fnrthe*r re*lie*f as the* nature* 
e)f the* e*ase* may re*e|nlre* anel as te) this IIe)ne)rahh* (’emrt 
may se*e*m me*e*t anel pre)pe*i-. 


.1. II. IIAinVOOl). 

\l. K. LAXHLKV, 

('nparfnrrs, 'I'rdtllttff <is llannuHl (ind Lannlrtf 

M. (’. IITDDI.KSTOX cS: (’().M1».\XV 
liy J. (’. lirDDLKSTOX. 

M. M. DOVLK, 

F. A. TIIFFF, 

Attt(n' 11 <1 nrnnti <(• l.mufh if. 

JOHX r. SA(’KS, 

M. H. FIlRLU’ir, 

AffnniCif- for J. (i. 1/ 
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31 DisTIMCT of CoLEMniA, N.S‘: 

K. E. Lanirloy, boiii.u* first duly sworn, iU‘])osos and says? 
that lu* is oiu‘ of tlu* |)(‘tition(*rs in the above* vntitlod cause 
and tliat lu* has ri'ad tlu* for(*u()in,ij: petition by him sub¬ 
scribed and knows tlu* contents ther(*of; that the allet»:a- 
tions tlu‘ri*in contaiiu*d as of his pi'rsonal knowledi^e, arc 
true*, and thosi* stat(*d upon information and b(*li(‘f, he be- 
liev(*s to be true*. 

H. E. LAX(;T.EV. 

SubsciMlu‘d and sworn to b(‘foi*(‘ nu* this ISth dav of 
Januarv, A. D. Id2(». 

[XOTAIIIAI. SKAL.I M A KM 1A K* ET M. KIKKEEX, 

Soiarij />. (\ 

I)lSTi:U'T OF CoLr.MlilA, Nx; 

darr(*tt (K Ilnddh*ston, Ix'inir lii’st duly sworn, d(‘poses 
and says that lu* is (uu* of tlu* pet it ioiu*rs in the above (*n- 
titl(*d cansi* and that lu* has r(*ad tlu* foi-en-oiiiL** p(*tition by 
him snbscrib(*d and knows tlu* cont(*nts tlu*r(*of; that the 
all(*,i;ations ther(*in contaiiu*d as of his p(*i‘sonal knowh*!!!*!*, 
arc* true*, and those* stat(*d upon iiiformaticm and lH*li(*f, he 
beli(*V(*s to b(‘ triu*. 

.1. (1. lirDDKES'POX. 

Subs(*rib(*d and sworn to before* nu* this 2b" dav of 
danuary, A. 1)., Ib2b. 

I No I'AiOAi. SEAL. I \V1LK1.\M (\ ASllfMtKD, 

Snfarjf Puhllc, 1). O. 

32 Flat: 

L(*avc to Inti*i‘ve‘iu* uranlc'd. 

WALTER I. M('(3)V, 

Justice. 

Janv. 2b 2ti. 

A UH'UfIuirut /o niff. 


File*d Apr. 1!>, lb2b. 


The ])laintilT (lallilu*!* eS: Hunnely by virtue of order 
signed hert*in on .April s(*venth, amends the Hill of Com- 
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l>lalnt, ]iy addin, ij: tliorelo iinnicdi.-itcly lud’ore tlie prayers, 
tlio t'ollowinii^: ‘ ’ 

n. On .Mareli 28, 1P2:) ,1. II. Harwood and K. K. Lanirley 
trading:- as Harwood cV: Laiml(‘y, caused to he filed in the 
elerk's (»nice of* the Siipreiin* (’oiirt of the District of 
( olninhia a notice ot a Mechanics* Lien airainst said j)rop- 
erty lor for iroods furnished under a contract 

with said contractor as aforesaid. 

1*2. On April 28, l‘»2:), the defeixlants F. M. Daly cV: J. J. 
D«d\ (.ins(‘d to h(‘ lih^l in the (*h*i‘l\ .s oni(*(‘ ot th(‘ Snprmne 
Oonrt of the District (‘f (*oinndha a n(»tice of a Mechamns’ 
Li(‘n airainst said property for the snni of Ji;:i07.2:) for i^oods 

lnrnish(Ml under a contract for said contractor as afore¬ 
said. 

Id. On dnn(‘ 18, 1!)2.'), the defemlants d. .M. Huddleston 
tradinir as .M. F. Huddleston A’ (*o., canse«l to h(‘ fih*d in 
the clerk*s ollice of tin* Snpreiin* (*onrt of the District of 
(*olninhia a notice of a M(‘chanics' Taen ai-ainst said proi)- 

<*rty for for iroods fni-nished under a contract with 

siiiil ciiiitriiclov as alDvcsaid. 

(iALLIIlKR I'c IirdCKLY 
l!y II. WIXSIIII’ WHKATuiv, 

Atliinicii. 


. I. > 


Di.STJ;|(T of (’oLI’MBI.A, 5.’?: 


H. \\ inship \\ ln*ath‘y heinu: first duly sworn on oath de¬ 
poses and says that In* is tlit* attorn(*y for tin* ]>laintilT in 
this <*anst* and that In* V(*i*ily helii*V(*s tin* facts stat(*d in the 
aniendnient to tin* hill to he true. 

H. WIXSHIF WHFATLFV. 
Snhsc]*ihed and swoiii to ht*fon* nu* this 1!) ilav of Ai)riL 

1 im. 

FILWK F. (l^XXTXGHAM, 

Cirri:, 

F»y F. S. LMIIIRFR, 

Asst. Clerk. 
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Onlrr far Appcaraiicc. 
Filed Ai)r. 22, 192d. 


In the Suj)ivnu‘ (Vnirt ot* the Distriet ot* Colnml)ia tlie 22iul 

day ot* Aj)ril, 192(). 


Tlie Clerk ot* said Court will please enter my a])pearanee 
t‘or F. M. Dalv and J. d. Dalv, trading’ as Dalv Fros. 

A. L. XFWMVFK’, ‘ 

XFWMVFH KlXd, 

Attanirff fin' F. M. Palp ami 
J. 7. Palff, TradUip as Pal// Hras. 

Pccrcc. 

Filed Jnn. Id, 1927. 


This eans(‘ eain(‘ (m to he heard and ii])on eonsid(‘rati(Hi 
tlno'eot*, it is hy the (*onrt this Itith day of Juik*, 
1927 

.*>4 AdjndLi(‘d, (O’dcred and d(*ere(‘d, as follows: 

1. 'riiat the ])arties helow nanuMl ai’e entill(‘d to 
li(‘ns upon tin* dt'sci'ihcd ])i‘(‘mis(*s as follows: 

(lalliher A' llnunoly, Inc. a eoi’poi*ation, .‘Id 

\V. 'V. (iallih(‘r cV: l>ros. Ine., a corporation, 7(M) 50 

F. (J. Schafer A' (*o. a ('orjxo'ation dl5 72 

d. II. Harwood iV: 1C F. Lan,i»ley, tradini:: as Har¬ 
wood Lanuley . 1,007.13 

darr(‘tt F. Hnddh‘ston, ti'adinii as M. (’. Huddles¬ 
ton cV: (*o . 1,1110 00 

2. That unh*ss ^aid (i(‘oi\u(‘ T. Ilai'jxu- shall pay the same 
on or h(‘fo]’e tin* loth day of duly 1927, th(‘ said pi‘(‘inises 
shall he sold and the pi*oc(‘eds a])])li(Ml, as fai* as nec(‘ssary, 
in satisfaction of said liens and in cas(‘ of anv (hdicicmev, 
application may he made for a p(‘rsonal jndi'ment ai^ainst 
said Cf(‘orire T. Harper. 

4—4t;78r/ 
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• J. Thill siiid premises ;in* «]e<e:ilu‘(l ;is follows: 

Lot inimhered twenty-two in s.piiire om* thoiisaiul 

nine linndnMl iind thirly-mie, (I!);)!) in n snhdivision hv 
the Ainerieiin Security ;md 'I’nist (’ompiiny nnd Amos if. 
Plnmh, trustee, e;dled .\I;issiiehns(‘tts Avenue ll(*iirhts, as 
pi I phit i(‘eoid(*d in Look 4«, ;it lolio (> ot tin* Surveyor's 
Dlliee in tin* histi’iet of (’olnmhiii, improved hy efkjO (Lir- 
lield Street. X(»rlhwe>t in the District of ('olnmhiii. 

4. 1 hilt \\ insliip Wheatley, iind Loreir/.o Ihiilev lx* iuid 
they iire hereby iippoinled trustees to make siiid sale, and 
h(‘fore enterim* inxm the diehiiriro of their duties sluill i^ive 
bond in the penal sum of live tlnuisiind Dolhirs. with surety 
to be iipproved bv the ('oiirt. 

• ). I hilt the piovisions of eijuity rule llS be in idl respects 
eomplied with. 

W’LXDLLL I*. STAFF! )KM), 

»/ usticr. 


‘lb 


^ From the ferenoino decree tin* defendiint, (Jeori*e 
r. lliirper. in open (’(Uirt priiys an iippeal to the 
Fonrt of Appeiils <.f ihi* Dislim-t of (’(.Inmbiii iiml tin; 
same is heri*by mMowimI uptui his lilini;’ ln*rein his und(‘r- 
tiikine to opei'iito iis ii sn|»erscdeas in the niiLximum sum of 

$l,no<h 

WFXDFLL F. S'l'AFFOID), 

•J ((sticr. 

Assifjnnn'nt nf Ermrs. 

I'bled dun. ll), 11 )l’ 7 . 


I he detendiint lliirper is iidvised iind siiys that the de¬ 
decree dated duly K;, 1:L‘7. in this cause is erroneous in 
the foilowinii particiiliirs, vix: 

1. In sustiiininii- the elidin'^ under Section L’4d of the 
Lode, I). ('. 

In sustaining the claims (»f the pliiintiir iind the de- 
leiidant Huddleston iis lienors. 

d. In decreeing- the sev(‘riil li(‘ns mentioned in parai^raph 
one ot the decree ;ind eiicli of them. 

4. in so till- iis it riMpiires the defendant ILirper to pay 
iiiiy money t*xc(*edini; the sum of JiJLbdd.SO. 

L. A. BAILF.V, 

Aftnrurt/ far Dvjvndaut Harper. 
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MrnnnatuJd. 

♦luiio 1(), —S|atciiU'iit ()t lik'd and siy;iiod. 

JuiH' 24, —I iidi'i'tidviiiic (HI appi'al $l,l)()(), approved 

iuid filed. 

Ih'slfltnifiiHt of Ilrcnrtl. 

Filed .Inn. *24, 1!)27. 


The Flei'k wil! plcax* pn'pai'i' tin' transcript of I’ecord 
on the app(‘al hy defendant llarpi'r and inclnch' th(*rein the 
followin.ti:, viz: 

1. I>ill lik'd May 21, 11)2;'). 

2. Answer of F. (i. Schafc'r (5c (ki. lik'd .Innc' 2, lk2r). 

.\ns\\('r (d ^\ . I. (lalliher (5c llro. and notici' of lic'ii 
nttaclu'd, lik'd .IniK' 10, l!l2r). 

4. Answ('r of defi'iidanl Harper, filed .Inly 2:), l!)2r), and 
Fx'hihits Xos. 1, and attached. 

o. Intei-vi'iiiiiLC Petition of Ilaiwood »5c Laniilcy and Ilnd- 
dk'ston (S: Fo., lik'd .lannaiy 2!), 1!)2(). 

0. Anh'iidnn'nt of hill, liled April IJ), 1!)2(). 

7. l)(‘cree and (»rder as to appeal, filed .Imie Id, 1!I27. 

H. AssigniiK'iit of ei’rors. 

0. Mi'ino. showiiM^- tiling- of appi'al bond, snpersedc'as, 
and date; also, approval and liliiii;- of statenn'iit of evidence. 
10. This desilunation of rc'coi-d. 

Omit allidavits. 

H. A. HA ILF V, 

A!t(inicfi f Harper. 

•P 1*1(11 nf if} s / h'si (f 11(1 f I (t u of iiCcoi'd. 

Fik'd .Inl. 22, 1027. 


I Ik* ('lerk will please include in the transcrijit of record 
on app('al tin* fodowiim' papers, in addition to those* des- 
ij»nated by the* ap})ellant. 

1. Tin* ex'hibit attac'hed to the answer of \\. T. (Jalliher 
(5c Bros, lik'd .Line 10, 192 . 0 . 
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2. 'riic ;ippcai'iiiicc of Xowinyor iV: Kinn for tin* <lofoinl- 
aiit, Dalv, A])ril 22, 1!)2(). 

II. WIXSIIIP WIIKATLHV, 

Attonirfi for Plaititiff. 

.‘>S SupioiiH* (’oniM of tile District of DoluniUia. 

rxn Ki> Si atksof Ami:i:k’a. 

Ihsfricf of ('ohnnhla, ss: 

I, Frank F. Fnmiinuliaiii, (’Icrk of tlic Supi*i‘ni(‘ Fonrt of 
the District of Folninhia, hereby certify the forenoini:: pa,ir(‘s 
niinihen‘(l fiom 1 to 27, both inclusive, to Ik* a tiau* and cor¬ 
rect trans(*ript (»f the record, aceordinu' to dir(*etions of 
counsel ln‘rein tile<l, e<»)Mes of which are inadi* pai*t of this 
transcript, in eanse Xo. 44121> in Fpnity, whei*(‘in (lallihor 
iV: Ilnirin*ly, ln<-. vVe. is PlaintilT and (leorue 4'. IIar])(‘r, et 
al ai’c Dcf(*ndant-:. as the sann* I’cinains upon tin* lih‘S anil 
of ri‘eord in said Fourt. 

In testiinonv wher(*of, I hei’cnnto snhsei’ilK* inv name a?id 

• • 

allix the seal of said Fonrt, al the (4ty of Washinuton, in 
said Di>ti'iet, this 2Sth day of Xo\’einl)er, 1!)27. 

[Seal Snprenu* Court of tin* District of Columhia.] 

FHAXK F. crXXlXFlIAM, 

( Ve/7,-. 

In the Snpri'ine (’onrl of the Distinct of (’olninhia, 
iroldinir an Fipiity Court. 

Fijuity Xo. 44,12!). 

(lALLiMKH cV: IlrorELv, Inc., a Coriioration 


(iKonc.K T. IlAnPEU, et al. 

In the Su])r(‘nie Court of the District of Columhia, in 
Fipiity cause Xo. 44,12!). wherein Cialliher A' Ilu.iiiu‘ly, luc., 
a corpo]-ation, is ]»laintiff and (l(‘oi‘ir(* 4'. Ilarpei* and others 
are defendants, at the hearimr of said cause before 44i(* 
Honorable Wendell F. StatTord, one of the Justices of said 
Court, on tin* 22d and 22d days of December, 1!)2(), and the 
Hrd day of January, 1!)27, evidence was adduced as follows, 
viz;— 
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George W. Huguely, liciiig s\v<»i*ii, t(‘siitic(l in siil»stnnc(‘ 
as follows:— 

That ho was ])rositU‘nt of (iallihor iV: lluguoly, liic., ])laiii- 
tiff in this suit. That the oorporation had fiirnishod luin- 
hiu* which was usimI on tho roal ostato dos(‘ril)o(l in the hill 
of c*oni])laint to W. B. Sholton, who had a oontraot with 
(loorgo T. IIai-p(‘r for tho huilding of tho honso upon said 
roal ostato and ])roduood and olTorod in ovidonoo his do- 
livoiy tickets, showing dolivory of said goods to said house, 
lie t(‘stifi(‘d that tlnu’o rinnains duo hv reason thereof tho 
sniii of with int(‘rost; that the goods had hoon fur¬ 

nished hotwocui DiM'omhor dO, 1!)24 and danuary lo, l!)2r); 
that on Mai*ch 27, l!>2r), ho caus(*d to ho sent to tho defend¬ 
ant, llai'por, tho following lottiu’, hy r(‘gist(‘r(‘d mail 
40 t o w i t: 

“March 27, 1927). 

“Mr. (Joo. T. Harper, 

“1:H9 doth St., X. W. 

“Dear Sir: 

“Wo havi‘ furnislu‘d lumlxu* to vonr house on Mr. W. 1>. 
Slndtou's order, amounting to foi- which wo have 

not 1)0011 ])aid. I would likt‘ to so(‘ tho conti’act or a copy 

of same that vou hav(‘ with Mr. Sh(*ltou and will thank vou 

• • 

to send same to us or write us wlnni wo can sec same at 
vour ofiico. 

“Kindlv advise us immodiatolv and groatIv oblige. 
“Yours truly, 

“(JALLITIKK IirClUF.LV, IXC., 
“Bv 0. W. IirBUELY.” 

Tho dofondaiit, IIar])or, in open court, acknowledged ro- 
ceijit of tho lottcu’ and produced tho original. Witness fur¬ 
ther t(‘stifiod that th(‘v n(‘Vor rocoiv(‘d tin* information 
calh'd foi* in tho l(*ttor, nor anv other information with re- 
spoct to tho contract, (‘itluu’ from Mr. Ilaipiu* or .Mr. Shea 
or anyom* (‘Iso. Witn(*ss was asked on cross e.xamination 
wh(‘th(‘r ho had rocoivcMl a t(‘h‘])hon(‘ m(‘ssago from Mr. J. 
William Shea to the eff(*ct that h(‘, .Mr. llngu(‘ly, could see 
tho contract hv calling at Mr. Shea's onico and said that 
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he iiad not suvli a nii'ssa.nf and that no one in liis 

organization had over told liiin ot* such a call. Witness di‘- 
serihed in d(‘tail the ori^anization ot* his otliee and said that 
so far as he conld learn no one had n‘e(‘ived a call similar 
to that ahont which witness was asked. 

C. Emory Galliher totitied in >nhstanc«* as follows: 

'i’hat ln‘ is the vic(‘ ])ri*sident of W. (Jalliher cV: l^ro., 
Inc., d(‘f(‘ndant Inn-ein. 'fhat his liian fnrnish(‘d lnnih(‘r for 
tin* completion (d* the hnildini!: descrihc'd in tin* hill 
41 of complaint and that a halance ri‘mains due and 
unpaid to it of ^TOO.oO and intei'est, for which the 
sjiid W. 4'. (lalliln*!* Uro., inc., caused to he lih‘d in tin* 
Clerk's Oflicc* of the Sn])reme ('cnirt (»f tin* District of 
('olnmhia a indice of m(*chanic*s rn*n airainst said ]»rop(*rty 
for with interest from Feh. 11)25 and caused to 

he s(*r\’(*d a copy thei’(‘of on said (leoi’^e 'W Ilarpc*!*. Said 
notic(* of lien and co])y wt‘re liled and sei ved respectively on 
April 20, 11)25. 'I'hat the Inmlu*!* was fnrnisln*d on the oi-der 
of W. 1>. Shelton, who was tin* ccnitra.ctor for said hnildin.u’ 
hetween the Slh day of S(*pt(‘mh(*r and tin* 17th day of Xo- 
V(*mher, 1024 and tin* witn(*ss jirodnccd deliv(*ry tick(‘ts 
t}i(‘ref(»r. On May 25, 1025, witn(*ss delivered to the de¬ 
fendant, (i(*oi’u»‘ 4'. Ilarp(‘r, pers(»nally, a letter, in words 
and tiLrni*es as follows: 

“Mav 25rd, 1025. 

“Mr. (leoi’iri* 4'. llar])er. 

“i:no 50th St. X. w., 

“ Washinirton, I). ('. 

“Dkai: Sn:: 

“4'his is to inform yon that as one of the snh-cont ract(n*s 

on vonr huildinir, wi* furnished Inndu*!* to Wesh‘v D. Shel- 

» • • 

ton, tin* contractor, for the hnildinjr heiiiir er(*ct(‘d foi- yon 
on lot 22 in s<jnare 1051 in the subdivision made by the 
Am(*rican Secni'ity iV 4'rnst ('ompany ainl Amos H. Dlnmb, 
4’rnstt‘i‘s, calh*d, “.Massachusetts Ileiuhts," as p(*r ])lat 
recorded in tin* ollict* of the Snrv(*yor for the District of 
('olninbia, in Liber 42, folio (i, beini*- imj)rovt‘d by premis(*s 
known as 5(120 (Jarlield Street, Xorthwest, Washiiiirton, 
D. ('. 

“4'lie lumber was actually used in the construction of the 
house, and we have not been paid for said lumber; that 
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tlioro is a balance due ns of seven liniulred 50^100 Dollars 
($ 700 . 00 ) with interest ther(‘on from Feb. 13tb, 1025. We 
are writint*' yon for the ])nr])ose of lettini;- yon know that 
this amount is overdue and nn])aid, and re(iiu‘st yon to send 
ns a statemmit of the terms under which the work con¬ 
tracted for is heini*: done and the amount due or to become 
due to the contractor execntini*- the same. 

“We tiled a lien for this amount against the above ])rem- 
ises sometime a,ii:o and si‘rv(‘d yon a copy thereof. 

“Verv trnlv vonrs, 

‘“W. T. (lALLIllFR iVc BKO., IXC., 

(Signed) “P»y O. F. (1 .\ Id J IIFK." 


42 Witness fnrth(*r testiti(‘d that the* information called 
foi’ hv this l(‘tter had nevm* lu^en iriviMi to him or to 
his firm. 1I(‘ was asked on cross (‘xamination whether he 
had not hecni shown th(‘ contract and uiven the information 
on the one occasion when h(‘ was in Mr. Shea’s otlice and 
testified that the one visit Ik* made to Mr. Shea's otlice was 
in F(‘hrnary, 1!)25, hefort* tin* h‘ttcr was written, when he 
asked Mr. Sh(‘a to i’(‘fer to tin* con1ra(*t with r(‘f(*rence to 
tin* tinn* wh(‘n tin* paym(‘nts should become diu* and that 
Ml*. Shea told him that hi* did not have it and that Mr. Shea 
said that he had Jnst i*i*c(*ivcd tin* ease* that moi’ninu:. Wit- 
ni*ss fnrthei* t(*stitied that hi* had been present at a meetinj^ 
in the otlice of Louis A. .Moss, the archit(*ct, as a time ante¬ 
rior to that (HI which Shelton has c(‘ascd woi*k on tin* hnild- 
inir and at said meeting' a «|ncstion ai'osc as to whcth(*r or 

not then* was snnici(*nt monev h*ft in tin* hands of the 

• 

d(*f(*ndant llai*p(*r to pay foi* the completion of tin* hnildini^ 
and that tin* d(*fcndant Harper and his architect, .Moss, had 
stated that th(*re was sntli(*icnt monev to pav (‘V(*rv hodv. 

On behalf of tli'* defendant, F. (I. Schaf(*r (’o., tin* 1‘ollow- 
ini;' e\’id(*nci* was otfi*r(*d: 

“The F. 0. Schafer Company furnished heatin<^ and 
j)lumhin.<»‘ supplies to W. I>. Shelton, the ])i*inci])al con¬ 
tractor, for the erection, construction and com))li*tion of 
the hnildini;* involved, for the owner (leori'i* T. Harper, 
for which there is a balance din* the F. (J. Schafer (’om- 
pany of $t)15.72 with intei*est. The witnesses, Hanson and 
Wohlfarth testiti(*d that h(*fore all of the mat(*rials had been 
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sent to tile contI'actnr, W. I>. Sh(‘lton, tlio o\viu*i‘, 
4.‘> (Jeoriiff* T. Harper, was int<*rvi(‘we(l and told tliat no 
more supplies would he sent to llie hnildini^ nidess, ho, 
Oeorirt* T. IIar])er, would pay the hill, inelndinir ])ayment for 
all snppli(*s wliieli had thcret<d‘oi\* hcon furnisluMl and any 
snhs(‘<jni‘nt supplies that would ho furnished ])y th(‘ K. (J. 
S(*haf(‘r Hoinpany, and that tin* M. (J. Sohafm* (’oinpany 
thi'oatonod to eoaso doli\'orios and to take* loual action at 
one(‘ if the arrannimnuits suiiH(‘stod wtu’o not niach', and 
tiuu'eupou the dottuidant. (looi-nc '\\ llarp(‘]*, tin* owiuu*, 
atjreed to ]>ay the whoh* of the claim of the H. (i. Sehafer 

(’ompany for sup])li(‘s alr(‘aily smit and to ht‘ scut to the 

eontraetor. pn»vid(Ml achlitional deliveries wm'e* made* to 
eomph‘t(* the ]»lumhiuir woi’k: that tin* K. (J. Seliafe*!* (’om- 
])any ae(M*pt<*el tin* otV<*r <d* tin* owin*!*, (i(*ori*(* 'W Har])(*r, 

and th(*re*afte*r, (h*liv(*i*(*d to tin* huihlinir fi'om time* to tinn* 

additional suppli(*s to tin* aiTiount of ap])r(»ximately jfJlOO.tH); 
that when tin* work was linishod tln‘y (h*]Tiand(*d paynn*nt 
of tin* <»wn(*r, who faileel to pay ainl tln*r(*up(ui tin* K. (1. 
Sehaf<*r (’ompany on Api'il 11th, tih*d in tin* oHie't* of 

the (’h*rk of tin* Supr(*nn* (’oin t of tin* District of (’olumhia 
a notice* e»f its intention te» lieehl a me*e*hanies lie*!! feu* the 
ann)unt re*fe*rre*el tei, saiel ne>tie*e* eef lie*!! he*i!!ii No. Sl!72 : that 
a ee)py e>f saiel lie*!! was ])e*!*sonally se*!-Ve*el O!! de*fe*!!ela!!t, 
(Jeeu'i'e* 'F. llarpei', eei! .Mav Idth, l!)‘jr) (Se*e* Schafe*!* Kxhihit 
= 1 ). 

'Fhe K. (1. Schafe*!* De)m])a!!y, th!*eM!Lih its atte>!*!!e*y, W!*e>te 
a h*ttt*r te) the* ele*!‘enelai!t, (le*e)i*nc 'F. llai*])e*r. !!!!ele*r elate* 
e)f Apl’il 11th. 19*jr), the* same* he*!!!**’ e*e)uehe*el i!! the* (‘xaet 
lailUlTaii’e* eef Se*etie)!! 1*J4.’» ed* the* (’eeele* eef Law fe)i* 
44 the Dlsti'iei eef Le)l!!mhia, maki!iii' ele*mai!el feu’ a state*- 
me!!t e)f the tt*i‘ms u!!der which the work contracted 
for was l)ei!!in’ ele)!!c hy the* ce»!it l*ae‘t e)!* a!lel the* amen!l!t ell!c. 
e>r te) l)e*e*e>nn* due to him in said work. Said letter (Schafer 
Kxhihit ~1) is as fe)lle)ws: 

“A])ril 11, l!t‘jr). 

“Mr. (leorjie* T. nar])er, 

“i:no doth st., X. w., 

“Washi!!ute)!!, D. 


“Deai! Sir: 

“I heir to advise von that I have this dav filed a li(*n e>!i 
behalf of the K. <i. Schafer (V>mpa!iy auainst tiremises Xo. 
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3()20 Ciarfu'ld St., X. W.. Tor pliinibini;* and lioatini*’ snp]dios 
and niatiM’ials fni-nislu'd on llio ordi*r of W. 1>. Slndton, 
yonr prin(‘ii)al contractor. 

“I l)(‘u- to r<Mjiicst tliat yon furnish me at onco a stati‘- 
nu*nt of the terms nnder whicli the work contract(‘d for is 
luhnir dom* l)y Mr. Slielton, and tlie amount dm* or to he- 
eome due to him on said work. 

“Pie ase let me hear from yon in re])ly hy nhnrn mail, 
and ohliijfe, 

“Vonrs very trnly, 

“(IPOPOK C. SIIIXX, 
Afinnic/f fitr K. (r. ScJiafcr CntnjHuni." 

Sai<l lettm* was recihved hv tin* d(‘fcndant, (It'oruc* '\\ 

Harper, hnt n(> r(‘ply to tin* same was (‘V(‘!’ i‘(‘(‘(‘iveil hy tin* 

K. (i. Schafer Company, oi‘ tluhr attorney. The* witn(‘ss, 

Mr. Sh(‘a, testilied on Ix'half of tin* dofiMidant, (loori^c* T. 

Harper, that a nnmher of letters and iiainiries W(‘r(* tnriu‘d 

ov(‘r to him hy (Jeoi’^i* '\\ Harp«*r, hnt he did not i’(M*all 

distinctly with I’efei'iMice to the Schafer Company h*tt(‘r, 

or tin* natni’e of the contents of said h‘tt(*i*; that In* «*asnallv 

Tin‘t Mr. Shinn, jittorin‘y for 10. (J. Scliafei’ ('(nnpaiiy, on 

the strei*t near the Court lloiisi*, as In*. Mr. Shinn, was 

walking- ai’onnd hehind an aiitomohih* and that In* told Mi*. 

Shinn in passing* that he r(‘pr(*sented (l(*ori'(* T. 

4.") Ilarjier and had sonn* docnnn*nts wliich In*. .Mr. 

Shinn, could ins])(*ct at his, Mr. Sln*a's offu'c* and that 

he had nev(*r s(*(*n or talk(*d to Mr. Shinn in r(*i;ard tin* 

matt<‘r sinci*. Tin* intervi(*w r(*ferr(*d to occurred >ome 

tinn* ahont A])ril loth, ()n cross (‘.\amination Mi*. 

Shea did not d(*nv that he told .Mr. Shinn he would “s(*(* 

« 

him lat(‘r“ in r(‘iL;ard to the matl(*i*: accoi-dini** to tin* stat(*- 
m(*nt of .Mr. Shinn, atto]*n(*y for tin* 10. (1. Schafer Com¬ 
pany, tin* ineid(*nt r(*f(*rr(*d to hy .Mi*. Stn*a (K*cnrr(*d in a 
casual and hnrri(*d manin*r, both Mr. Shinn and .Mi*. Sh(*a 
at this time W(*r(* .u'oiiii;* in tln*ir res])(*(*tivi* di i*ect ions, and 
happ(Mn*d t() cross paths; that .Mr. Sln*a did not ‘ro into 
anv d(‘tails nor did he ev<*n h*av(* .Mr. Shinn witli anv id(*a 
of who the cli(*nt was that In* ]*e])r(*s(*nt(*d, hut stat(*d In; 
would s(*e Mr. Shinn lat(‘r on in r(*,i;*ard tin* matter: that 
that was the last Mr. Shinn ln‘ard from .Mr. Sln*a on the 
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niul ]\v li.-d forirottrii llic ‘nciilciit ontirdy until it 
was called to liis attention recently l>y Mr. Shea; this suit 
was filed ;d>ont May I’l, l!l*j:), and tin* ans\V(*r of the dt*- 
hnniant, H. (J. Schafer Company, was filed ahoiit tin* last 
of .May, llfJo, and it was not nnlii a.lMnit .Inly ‘JlM. that 

.Mr. Shinn reeeiviMl a lett(*r from In»renzo .\. I>aih*v. Ks<i., 
tin* pr(*sent eonns(*l for tin* defendant, (;(*orL;e T. ifarpi*!-! 
(*neIosinu- a copy of the contract hetw(*en tin* d(*fendants, 
(leorne 'r. IIarp(*r and W. I>, Shelton. 

On hehalt of llarwood ainl Laniidy tin* tOIlowiiii** (*\'i- 
denei* was addne(*d: 

4<) Robert E. Langley, Immiil; lir^t duly >worn, testi¬ 
fied, in snh^lanee as tollows: 'That In* is a nn*mlK‘r of 
the firm of IIai’w<MMl Langh*y, eo-partn(*i*s, (*ngaged in 
hiiek, hollow tile, ni;isoni\v constrneti«>n. 'I'liat In* (*nti*red 
into a contract on tin* li’ili day of .Vni'iist, r.)*J4, with W. 1^. 
Shelton, t<»r tniiiisliing matei'ial ainl ei’eetinir tin* hri(*k and 
tile work on the hon-e (.f Mr. Ilaip(*r at (iarfi(*ld and .‘Kith 
St., X. \\., lor tin* >iim of ;sl2..)iil.oo. d'hat this contract was 
based on the oi’ieinal plans and s|M‘<*itieations. "Fin* (*on- 
traet \\a> duly siiined l*y W . It. Shelton. 'Flint then* was no 
uaraue >hown ni>on the plans; that snhse^pnmtly, Shelton 
pi’odnee<l iiaraiic drawiniis and askrd him to hid on it. That 
he madt* a price ol (»ii tin* uaraii'e and this was 

accepted hy W. It. S}n*ltnn. 'Fin* contract calh*d for pay- 
nn*nts as lollow<: .»n'/ lir>t floor; .III** second floor; 
wlieii I'ool was on and halaiiee when Joh was co!nph*ti*d. 

I hat then .and I in* re upon iliri'r \\;i< in trod need and admit¬ 
ted to evideiiei* th«* tOlIowini;’ (*.\hihit : 

Washinirton, I). (\, Anir. llMli, lf)24. 

\\ . I>. S}n*lton, 

(’lan*ndon, Va. 

Dkaii Sik : 

Onr hid foi’ hn’ni>hinL:‘ material and (*ri*cting tin* hrick 
and tih* work on imnse for Mi*. Ilarpc*r at (Jarfidd iV: 
.»hth Sts., X. W . i< tin* snm of 'Fwo Fhomand Five Ilnndrod 
and Seventy Dollars. 

Vonrs trnlv. 

• 

1I.\I.*\V(M»I) I.AXdKKV. 

Ace.'i.t.'d I’.v i;. K. LAXCl.KV. 

AV. B. SlIi:LTt)X. 
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IliirjuM-'s (iarji.uv. 


30 1st floor, $280 00. 
30^; 2jid floor. 

30roof on. 
nalanco when (‘oinphdi'. 
(Si_Enie(l) 


W. r». SlfKLTOX. 


nddiiion to tlie eonli-act for lli(‘ house and the 

separate eonlrael for tin* itara-v, he had done extra 
woi’k as follows : 


Kxti'a wall iraraee 

(3ian.iiin.ii: lint(‘ls. 

(3ian.nin.ii- window and a(ldili<ni in rcai-. 

3" partitions liasenient . 

Kxtra face hriek installed helow li’radi* 


$02 00 
:13.27 
r)0.ii:) 
1 Ki.liO 
30 00 


(Vnitraet iV: (Jara'Hc* 

3’(>tal amount dm* 


301 82 
2,850 00 

$3,151 82 


1 h(‘ eharii-e loi- oxtra wall r(»r .iiaraii»‘ \\as liceaii>e tin* 
d(*pth ot wall aetnally in>talled was Hi'i'ator than that shown 
on drawinii*. 33 m‘ lintols oriirinally plae(‘d in tin* house 
\\(‘]*e aeeoi'dinii- to plans and specilieations, tin* architect 
ilosirinii: a difIVrcnt style*, ordeivd the lintels (‘hanii^d and 
char.ire was occordiniily made for this work. 33ie windows 
and additions in rear of house* were* eMele*re‘d hy Mr. Harper 
Iremi witne*ss. 33 m* partitiems in hasmne-nt we‘re* alsee e»rele*re'el 
hy .Mr. Ilarpe*!- frenn witne'ss. 33ie‘ partitieins in has(‘m(‘nt 
were* alse> e.rele*reM| eliive-t hy Mr. Harper. 33ie*se* partitie»ns 
We*re* sheewn eni a snhs(*(|ne‘nt eli-awiiiH, hiit ne»t eni the draw- 
in.ii- whie-h was Hive*n hy She'lteni tee the* witne*ss te) liiiiire* on. 

I he .H-raele‘< sheewn on the* elrawiiiH we‘i*e* not aelhe*re‘el to, hnt 
W(*r(* lowe*i'e*el ami this i*e*(jiiire*e| e*xti*a face* hrie-k he*low the 
oriH-inal iii-aele* feir which the (‘har.ev was maele*. Witness 
says that .ii-araii’«‘ is an e*xtra and met part of the* oriH'inal 
e'ontract. 33iat the*n anel tlM*r(*ii])e)n tlM*re* was introdnc(*d 
nmi admitte'd to evidence the feillowiiiH- (*.\hihit : 
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W. I>. Slirlton. 


W asliini^ioii, 1). (’. Foh. ‘J, IDli."). 


SlMflMIMIlt. 

('(nil met — 1 InrjHT Ii«‘s 
(ijiniirc 

Hxtrn Wall—(Jarauc lu‘s 
(’liaiiLrinir linl(*N 

“ Wiii(lo\V'< and addition in 
roar 

4" Fart it ion—IJa'^oiiiont 

Ivxtra face In ick 1 m*1o\v urado shown 

l^rick walk—Fatln'dral Avi* 

(lara.iic wV liii'placo—Faliinn* Id's. . . . 


l>v clirck—l.*i, 11)*J4 

Hct. 7, “ 

Xov. S, ** 


(M) 

‘JSO (M) 

(12 (K) 


•»•» ‘>7 
• >. > 


7)!) !);■) 
IKi (10 
:i(l 00 
127) 31 
17)!I.!)2 

3,437 07) 


770 00 
7oo 00 

SOO 00 


2,270 00 


1,107 07) 


4S 'rin* two (2) other items (Hi said hill, one for a 
Iniek wall, Fathedi-al Avoniu', anotlu'r tor nara^e 
and lire plaee at Faliner Kesideiiee, had r(‘l‘er(‘ne(‘ to other 
Shelton i«>h and were not involvi'd in anv wav in llu* 
llarpt'r Joh. His linn had reet'ived a (*ln‘ek on Si'pteadxM* 
13, ll>2t, (01 a('e(nnit I'oi* .'>770.00; on ()et(4)er 7, 1024, for 
>^ 700 . 00 , and on XoN't'inlu'r S, l!t24, thev reei'ivc'd a cheek 
for .^Son.oo, >=127)..“>1 of which amount was paymi'iit oil 
Fathedral Avenn<‘ Joh. d'his made a total ])ayment on the 
IIarj)er ioh of .'>2,144.(1!) and h‘ft a halance due and payahh* 
of J>1.007.13, for which tliev claim a lien. 

41) < )n hehalf of the plaintiff .M. (7 Huddleston (k Fom- 

pajiy Jarret G. Huddleston, testitii'd suh.>0aniial!y as 
follows: 

That W. 1>. Shelton was tin* conti'actor for the house 
(Ui tin* said pri‘mises owned hy defendant Harper; that wit¬ 
ness is the owm*!* of, and trades as, M. (\ Huddleston and 
(’ompany, and is enirairtMl in slate and tile rootinu: husiness; 
that witness contracted with Shelton to plaee a roof on 
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said ])rcmisos for the sum of Eleven Hundred Dollars 
($1100): that witness did not like the ju’ospeets as to his 
luMiiii’ paid fo!‘ it; that he refnsi*d to do any of tlie work 
so eontraett‘(l for; that he told defiuidant llarj)er of such 
condition ainl that he would not perform such contract; 
that Harper said he would pay Huddleston aiul that he 
Huddleston heeaiist* of this jn'ornisi* pcu’fornied said con¬ 
tract; that said (MUiti'act was executed and wiliU'ss reccuved 
no ])aym(‘nt thei’efoi'; that witn(‘ss started work I)i‘cemher 
loth, W24. 

That then and tli(‘i*(‘np(ni tliei’(‘ was introduct‘d and ad¬ 
mitted in evid(‘nc(‘ tin* followiiii;- exliihits; 

Plione \V(*st 084. 

.M. ( \ 11 nd< llest on cV: ('o. 

J. (i. Huddleston, 

Slat(‘ and Tih‘ Koofei's, 

:;o()4 Hall Place X. \V. 


Washineton, 1). (\, Fehrnary *Jo, prjo. 
Mr. (i(*oi*.i;(* 'r. llaipcu’. 

Dr.Air Sii:: Kindly let me know what is efoiiiL;' to Ik* done* 
in refei‘(*nce to iny hill for tiline,’ the* i'(M>f of yenn* honu*. 
\’^ou assnr(*d nu* that het’oit* we stai'ted tin* roof that you 

would s«*(‘ that 1 was paid, ddie woi'k has he(*n (hme for 

s(‘V(*ral months. Mh* have* as yet not iK*c(*ived a dollar on 

account. 1 feel that 1 have he(‘n very pati(*nt in tin* ease*. 

Ph*as(* a<Ivis(‘ me. I will Ik* at (’onrt all day today hut can 

see von at anv time tom<»ri‘ow, Thnrsdav. 

• * • 

oO Voni’s, 

d. (J. lirDDLESTOX.’’ 


KxHIfilT Xo. 2. 

Wasliinirtoii, D. (.Inly 22, 11)2."). 
Lorenzo A. linilev, 

Atl(»i‘nev at Law, 

Fendall l>nil(linu:, 

:;44 I) Street X. W. 

Mr. .1. <I. 11 laMleston, 

2:>n4 Hall Plaee, X. W., 

Wasliin^ton, I). (’. 

Hkai; Sii:: In yoni- lettei- ol P\‘ln‘nai’y 2otli to Mr. (Ieoi’i;i‘ 
Har}>er, yon stated that he assni(‘d yon he would sei* that 
yon wonhl Ik* paid, hnt Ik* iid'ornis me that he i^avc* von no 
sneh assnranee. 1 enclose h(*r(*with a copy of Ins contract 
with \V. I>. Slu'lton, nndei* which he paid SlK‘lton $12,2(H).(K) 
lip to hehinar\ .»rd, \vhen Shelton ahandoiK*d tin* (*onti'act, 
aial tlK*reatt(*r $.*,<(>0.2t> to othei's for lahoi* and mat«*rials 
re«jnir(*d in completinir tin* work, and doi‘s not y»*t know 
what I nil peilormaiice will cost him. 'I’lie woi*k contracted 
for is not complett‘d. 

\’ei‘v trnlv vonrs, 

• • • ^ 

L. A. HAILKV. 

Atinnirii h>r 7. I/(If nr f 

Inch 


ol 


Frank Havenner ir.vtitird as folln\v>: 


lal he was the foi'eman fo?- \\’. Shelton at the time 
Harper took the joh oxer from Shelton a ml that at that tinu* 
th(*i‘(* was dne Shelton, besides any money <ln(* on his con¬ 
tract, tin* Slim of $l,d4o for (‘.\tras and chan.m*s that Harp(*r 
had ord(*r(*d SlK‘lt<ni to make. 'riK*s<* (*xtras and chaiiu'es 
weiv ord(*r(*d in his |)rt‘S(*nce and this amonnt was spokt‘n 
ot in his pn*seiic<* and tin* full amounts W(*r(* contained on 
a slip (d‘ pap(*r which made the extras .^L-’Ho and that tin* 
hist time he .saw it, it was in tin* possession of tin* ai’chitei't. 
Some* ot tiu* changes and additions that Havenm*r t(*stili(*d 
to that were imnh* heLn-e Harp(*r took over the .job, was 
the addition ot n toik*t and room down stairs or in the 
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(M‘II;n*, nil jirc'li door lo lln* liall, i\ (*oniit(‘r in tin* liroakfast 
alcovo, a cahinct in lln* pantry, a stono around the front 
(‘iitranco . He also tosiirn^d aflin* Ilarpor had taken 
o\ (*i the j«d> that In* was i‘niploy(*<l as siipoi’intinidcnit on a 
\\(‘ekly waiic to linish the conti-aet or work and ])(‘rforTn 
the same under Mr. IIarp(‘r's siijiervision and tliat further 
ehan.iTcs and additions W(‘n* made* that, of eonrse, did not 
eonforin with the oriiiinal plans and spocilications'of Shel¬ 
ton s eontraet. .Mi-. Ilavcmu*!- also (pialili(‘d as an e.\p(‘rt 
and stated that this foi' extras was a r(‘asonahh* valin* 

lor the woi-k that was done hy Shcllon. Ilavcmn*!- testitied 
that th(*r(* was a payinmi that was din* Shelton at 

the time or h(‘fore tin* linn* that In* l(*ft, on whieh there had 
only been paid uhieli Ilaiper had advane(*d on this 

paynn*nt. IIav(‘nner leslirn*d that tin* hnildin- was nnd(*r 
root on 1 )(*e(*mh(‘i-.*)(), 11124. 

A copy of tin* eontraet atlaehed to tin* answer of tin* de- 
lendant, llarpei-, toiielln*)- with lln* exhibits atlaehed 
Jinswei-, wei-c j-(.;id to and eonsid(*i-(*d by the 

eonrl. 

Louis R. Moss Ic-lilicd in Mib^imn-e as lollow.-^: 

lie \v;is III.' jircliilfcl r,,r III,. I.iiililiim iiikI SIi,. 11,111 wa..< 
lln* eontraeloi-. Witness i//<leniirnMl a lellei- of dnlv 1(1, 
I!L’4. in \\ lii,.|i li,. a,|\ is,.,l ih,. ,l,.|',.|i,laiil, llar|i(.r. ihat Slicl- 
loii had laih'il aii,l ii,.u'l,.,.|,.,| t,, |i,.rr,i|.)ii |iis ,.,iiii|.;i,.t. _\( 

Iliis tiin,' Ih,. hoiis,. ha, I I,,.,. II ,.,,iii|,|,.|,.,i ..,, 1,1 „.as 

"cciiiiyiiii;- ii. Ilai|(,.r liail acinally lakcn ov,.r ih,. wark 
in Fi'hriiai-y rroiii .Sladlini. 

W ilMfss's atli.iilion was ,.alh',| I,, ,.|aas,. (iv,. „f ||n. 
tract and saiil that In- ,li,| ni>l know Ih,. i.xacl date when 
Sliciton fail,.,I lo |l|•os(■,•lltl• Ih,. w,iik. Witness issued eer- 
tifieale for 111 ,. iinlinish,.,l |ioi iion of ihe work that was done 
after Shelton took over Ih,' w,.rk. Wilness i.h'iitilied a 
nimi,,er of Ihes,. e,.rtili,'ati's. Wilness also i,lentilied eer- 
tdieates for |iaynienls mad,. I,> Shi'll,in for $-_>,XI)ll ,.a<.h. 
■Said lh,.re was some lillh' exlra work on .Mr. riarper’s joii 
„n whieh eertilieales w,.ri' issiicl Ihat |),.rliaps should'he 
iKldeil 10 .Mr. Shelton-s eontraet. M'itne.ss was not in a 
position lo say wh,.th,'r e,.rlilii-al,. whieh <'onns,.| presenle.l 
or some of them mii;hl have I.. a part of the Shelton eon- 
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tract or part of extras, 'riicy wm* issued wliile Shelton 
was sujXM'iiiteiident. AVitiicss ichuitilied eei'taiii certificates 
wliicli W(‘re pi’escuited. showiiii:’ ])ayin(‘nts for work lures- 
sary to ('oinph'tinii- tlic huildiiiir after Slieltoii left. Ideiiti- 
ti(Ml a voik'Ihu' to I0*(‘V(‘s. Witness iHUinniihered two nieet- 
ini»s of crcditoi's of Harper, 'fliein* wiu’e ]n*esent, Mr. Har¬ 
per and a friend, .Mr. Knnny (Jalliher hnt not .Mr. 
Hniinely. A man from Schafer's, .Mr. Ilaveniicn’and 
one oi- two snh-imm. Witness did not know who they 
W(‘re. Havtmner, Shelton's sn]M‘iint(*n(h‘nt was there. 
Witness was asked what was (hnn* and said at that confer- 
en(*(‘ ahont the (*ontract and tht‘ ])lans on hand, in Har])er's 
hands, if anvthinir and sai<l that verv little was sncc(‘ss- 
fully accomplislu'd at the eoiifeiMmce. At that tiim* they all 
thouidit that there was eiionuh nn|>aid balance on this con- 
ti*act to tinish np the woi'k, that at that time they did not 
know ef the <MilstaiidiiiLT indehtedness of the ncmn’al con¬ 
tractin’ hnt it was vaguely a,L'r(‘(*d that witm‘ss should ])ro- 
c(*(*d to do tile woik ami complete the job and pay for all 
materials and labor out of tin* i-emaininir fund. 'riH‘re was 
notliinir so v«‘rv <letinitt‘lv established at that time. Witm‘ss 
idea was to pay np tin* whoh* tliiiii:', if ])ossibh‘ to do it, 
(»nt of the rt‘mai?iinir fninl> and ‘*at that tinn* wi* pi*i*snnn*d 
tln*i’(* was siitlicient to eo\oi- tin* whoh* thinii." Ilai’pi*!’ 
was there but liad litth* to say. Witin*ss did not r(*memb(‘r 
tin* cont ract bet ween 

Hiil not r(*colh*ct wln*tln*i- Harpi*r said Innv much he had 
paid to Sln*lton. fin* obji*i*t of tin* s(*cond conf(*renc(* was 
to 1^0 aln*ad ami finish up tin* work and pay tin* p(*oph* their 
mom*y ami to pay it tin* best way it was possible* to do it. 
Mr. (’. M. (Jalliher did not ask witm*ss dir(*ctlv for a certiti- 
cate but In* was verv anxious to know wln*n .Mr. Sln*lton's 
c(*rtiticati* was dm*, in (n’d(*r that In* miirht collect his money 
from Mr. Shelton. He never aski'd wit/Mn*ss to issue* him a 
e*e*rtifn*ate* personally. 


On cre)ss e*xaminatieni. witne*ss saiel as feillows: 

"l'ln*re* we*re* two e'onfe*re*ne*e*s about the* we»rk. At tim(*s 
.Mr. Sln*lteni m*e*ele*el mone*y ve*ry badly, prieir to the 
r>4 weu’k be*in,ir coinple*te*el but it was e)nly with the con- 
se*nt of Harpe*r that e*e*rtilie‘ate*s we*re issne*el. Oonld 
not sav ele*linitelv whe*n the i‘e)e>f haei been tinished. 
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Witness tlioujirht thei’e was an itemized list somewlieres 
1)1’ the woi’k whieli Shelton did in adililiun to the eontraet 
and speeitieations, showini;’ the addition of a toilet on the 
first floor, a small sink in the breakfast room or pantry and 
other small items which the witness could not recall. Wit¬ 
ness thon.uht th(‘re was a bill for it somewlieres. Witness 
was under the impression that it was amone: the* papers 
hen*. It was Jnst an it(‘mized bill nuuh* out by Mr. Slielton. 
Witness thonnht that In* had seen it. It was in manuscript. 
Could not t{‘ll what tlie extras amounted to; was not i)osi- 
tive whi*n he had last s(‘en the jiaper but it was sonu'tiine 
befon* Mr. Slu^ton W(‘nt to the hospital. Shi‘lton had 
sj)oki‘n of sonu* exti*as that wei’e on the job and witness had 
asked him to nivi* him a bill foi- it and Shelton did. Witness 
put tin* bill with the* r(‘st of his pajicrs, could not say 
definitely that he eavi* it to llarpiu’. Did not i-eni(*inb(‘r 
whether la* told him about it. Did not renu‘mber wh(‘llu‘r 
he show(*d it to him. .Most of tin* extras wi*re extras which 
Harper had oi’(l(*r(‘d. Kxtras, as a rule, arc* incliich'd in the 
final payment. \\*ry little was h*ft to be done in oi’der to 
tret a certificate for the* trim out payment. “Possibly the* 
china doors to be set up and a fc‘W doors to be hunir. 'The* 
sta,tr(‘ of till* work, when Shelton (piit it, was about ready 
for the trim-down ])aymc*nt.” Witness did not ic'call hav¬ 
ing- a convi*i'sation with Mr. C. K. (lalliher about the mattc'r 
but “I do not think 1 (*ver gave it a thought but that there 
was am])le monc'y to pay (*V(‘rybody.” Witness was asked 
what was the* reason he* aftc‘rwards changed his mind about 
it and said “I do not know whether 1 (*ver changed 
bo niv mind." Witnc'ss said that the acc'ounts wc*i’(* 
afterwai-ds take*!) out of his hands and that M i‘. Har¬ 
per employed a lawyer and consulted him about the work. 
Witness said that he* r(‘memb(*r(‘d having had a conv(‘rsa- 
tion with Mr. C. K. (lallihc*!- and told Mi*. C. K. Hallihc*!’ that 
Shelton was entith‘d to the* trim out paym(‘nt but that the* 
whole matter had been take*!! out of his hands and put into 
the hands of the lawyer, Mr. dames William Shc*a. Witm‘ss 
had V(*ry little to do with the matt(*i‘ aftc*!' the accounts W(*re 
taken out of his hands, exce))t to issue* c(‘rtificat(*s in ])ay- 
ment of their i)ay rolls and the items that were reciuired 
to finish up the work. Witness had nothing to do with the 

G 4 0 i S(i 
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ompIoymiMit of tin* nivii wlio wvii* to do tlio work. Mr. 
Ilarpor attom{(‘(l to that. Witiivss was nol asked to super¬ 
vise tile reasonahleiiess of the ehari;i*s. Mr. Ke(*ves, who 
was one (»f those called ill to help liiiish the work was Mr. 
Ilarpei'’s hi'<»ther-iii-law. 'I’lu* toilet on the first floor reiW* 
was an i*xtra. 'rin* door on the hack of the ^arai^e was an 
extra, 'riiere was an extia room put in tin* haseiiient. 
d'ln*!'!* was a ehanm* in a window on tin* r(*ar of tin* kitchen 
wall. A sink was put in the breakfast room. If a table 
was put in the bi-eal<fa>t room that wa'^ ilitferent fr(»m tin* 
contract. ’There wa> no table >lnovn there. Stone was pro- 
vidt*d instead of mortar jams and that was an extra. Wit¬ 
ness wa> aske<| if he eoiild l^i^■e an idea what the extras 
wouhl annmnt to and he >aid that he couhl not. 

Witin*ss was a>ked wherein Shelton had failed to <*arrv 

% 

out his conti'act on T'eb. .‘lid and said that it was an uncom- 
plett‘d .uaranc, tin* lini>hinu of the trim out, such as 
ob settinir Mason cabin(‘ts, hantiin.ir doors, paintini*- and 
x'rapinit flooi->. 'The buihlinir was—at that tiiin*. 
'Tliei'e was no reason for takini;- it out of Shelton’s hands, 
except that he wa> physically incapable at that tiiiu* to 
enable him to carry said contract forward. 'Tin* buildint^ 
was ,i^<nnu' alonu’ all riuht, if In* had bi*en well. 'Tin* court 
aski*d the witness if In* could t(*ll how much it would cost 
to do the rest of the woi’k and tin* witness said “I was 
umh*r the impression that tin* unpaid balanci* was sufli- 
ci(*nt,” but witin‘s^ at tin* tinn* In* was testifyini*' did not 
renn*mber tin* contract piici*. but that as hi* understood it, 
the unpaid balaiici* was sunici(*nt. Witness was asked about 
the lH*nth‘V bill for $14.04 and said it was for extras for 
the toilet on the tii’st flooi' and that there was considerable 
cement woi’k laid about tin* Inmse, which was not all covered 
bv tin* contract. 'Thert* wa> a walk from tin* kitcln*n to the 
iraratre which was not in tin* contract and a certain amount 
of copinir around the fro-t the lots. Did not know how 

manv vards of c(*nn*nt it would take unless he went out and 

» « 

checked it. < )nly roiinh uratlinu' was covered by the s])eeifi- 
eations. 'Then* was an extra of $.4.") in the i*lectric fixtui*es. 


Ib*diri*ct Kxamination. 

The allowanci* for extra i*lectrieal fixtures was madi* after 
Shelton went out. 
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Sholtoirs cortificatos won* iriviMi alivad ol* tiiiio. When 
Shelton needed money and llai])er was williiij;* to ])ay him, 
a (U‘rtiru*al(‘ was issn(‘d. 'fin* payment lor tin* root’ was 
made October *J*J, 

o7 James W. Shea, a witnoss on hchalt* ih’ the (hM’tnul- 

ants, testiti(‘d in snhstaina* as follows: 

That he is a nnnnhei* of the har and knows (I(‘ori»‘e T. 
IIarj)(‘r, tin* defimdant. 'I'lial Ilarptn* eann* to witiu'ss and 
hron.nht sonn* papers with him ahont his contract about 
hnildini;' tin* honsi* described in tin* ])h*adin,u,\ Harper 
hroniilit witn(*ss tin* letter of (ialliln*r iV: Iln,i;n(*ly, dated 
March ‘J7th, IJl'Jo. 'fin* witness conld not r(*nu*mh(*r wh(*n 
he hronii'ht tln*m but thoniiht it was shortIv after tin* dat(* 
of tin* l(*ttei\ llari>ei‘ ask(*d witin*<s to notify (Jalliln*r cV: 
Hni*'n(*lv and to nivc* them tin* iid‘<n-mation tln*v want(*d and 
at tin* sann* tinn* In*, llarp(*r, hronuht the conti’act down and 
his pap(*rs. Witness sai<l that In* calh*d (lalliln*!* tV: llni>in*ly, 
told them his nann*, that he i-<*]»r(*seiit<‘d llar])t*i* and that 
In* had tin* ])apei's ainl coiiti’acl. 'I'hat In* calh‘d tin* (*on- 
e(*rn on tin* t(*h*])hoFn* a.nd that the ti'lephoin* was answ(*r(*d 
hnt In* conld inh 1(*11 who was theiM*. 'That In* calh*d tin* con- 
c(*rn of (Jalliln*!* Hn!.rin‘ly, called tin* oHici* ther(*. His talk 
was ov(*r tin* teh*phoin‘. He did not know wh(*tln*r he ,iL*()t 
the t(*l(*])hon(* nnmher out of the hook or whelln*r it was on 
sonn* not(* ho(>k, it has Ix'eii too lonii' ai;'o. lie did not know 
wln*ther tln*r(* was a nnmhe?- on it oi* not. “Ih* kn(*w he 
called a t(*h*phon(* nnmher and notilied tln‘]Fi that tln*])apers 
were tin*!’!*." 

l)i<l von ask foi* aiivhodv.’ A. Xo, 1 don't recall that 

1 did. 

Witin‘ss said that at that time he had tin* c(mti‘act, that 
Hai*p(*r had h*ft it with him tou-etln*!* with sonn* other 
papers. At that time and dnrinn’ tin* course* of time*, dif- 
feri*nt ])a]n*i's liavini*- to do with tin* matt<*i' W(*r(* turned 
ov(*r to tin* witness hy irar))f*i*. papers such as accumulate 
in tin* course* e»f time* in hanellinu* a matte*r ed’ that 
58 sort. The matte*!- ran eeii fe)i- a i)e*rie)el e)f semie* three 
to six we*e*ks. Ame)nii- e»the*i- pa])e*i-s was a state'inent 
she)wini»- he>w mne*h e)f the* e*eniti-act ])]ice* hael he*en ])aid. 
Witness hael te) use that in Henii-t in connee-tiem with a case 
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tli.it h,. liii.l ill lli.ii linic. Hint w:i> ju, altaclmu.iit i)r,.ce(>d- 
iii!' and in cDiisc.iia.iic.. ol’ llial lie liad to use tlioni in ('oiirt 
and witnc..<s had tin- |.a|MT.s in his possossion showin.ir that. 

Witness ealleil np (iailiher ilc lln.^lielv’s ollice. Hi. did 
not reeolleet whether he asked who was talkin.i' at the 
lit ler end. lo the best of his reeolleetion In- phoned this 
conei.in ••Whoever, it was and told th.-ni that he repr..- 

.-ented .Mr. Ilarpc.r and had the papers and they ... 

"' .'"■''I. tion.^' Did not recollect that he ever called tliein 

'■‘''•'‘lleet that they ever came to see him. 
.\ol.ody ironi that coin era, that witness recollects had ever 
<onn to see that eontraet. Witness had in.ver refused anv 

to anyhody. The papers were avaihihle to 

<*V<*rvlMM V. 

• • 

AVitli respect to.Ind”e Doyle, he said that .'ither throiiirh 
a letter to witness, or pi'isonally. or in sonii. other forni'a 
re.|ne.s| ranie to witimss thronydi .Mr. Harper for the papers 
and witness had ;dl the iiapers. Witness e-oj private 
meniorandiini ami opened that and irave him the papers 
and witness direeled him to yo to .Inline Doyle's ollice with 
tiH'iii. W 1 1iir.'s.Nj (lid not li'o with Iiini. 

Witness had a conversation with .Mr. Shinn. Not far 
troiii the time of the Calliher iV Himnelv letter witness had 
a (■ommiiiiK-ation from Shinn, either to witness or to 
Harpi.r. n-.piestlie,- the information with regards to the 
<■ontr.•lcl. I!..fore he ..i,t vhaiice to act on that letter and 
while Willies., wa- yoile.^' across the street to l.ny the ••.\ew 
<irk limes • he met .Mr. Shinn. Witness called him as 
.Miiiin was passme-. hack of an antomohile, and ho told 
Shinn that he had a h.tter from him or a conininnica- 
tioi, Iroiii him in some form Imt In- did not know the 
eonipany that Shinn repre.sented. Witness told liiin 
"'='1 I'.il'vrs w,.re availahle in his ollie.. whenever ho 
saw ht to look at them and that was the last witiie.ss heard 
nl It. He did not remenilier the names of the persons who 
rame ,n to s..,. him after that. .V nnml.er of people came in. 

. Ii.illei s man came in ... twice. Did not rememhor 

"■•"ne of the fellow. I, lit Was talking to him yesterdav. 

.. •' 'l'•f.•ullt in the contract, hv the contractor 

.•in.l there was a payment shortly lo lie due under llial con- 
trael. He and the represontativo of Hallihor & Conipanv 
hoth came aliout tile same time and tfie .samo dav. n'o 
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(liinks (heir eoiiversati.-n had to do with tlie prosDoct of 
liayineiit. Did not recollect that h.' asked about the eoii- 

'•"■y <l•■.•dl with the contract 

II was th.' .incstion or prosiMvl of selllcnicnt. Did 
not Ihink they dealt with the subject of contract The 
bin.unatre or the contents of the contract were not entered 
into It was there in the otlicc and available but they did 
not deal with the contents of the contract bnt they were 
seeking' inlorniation with the prospect of his bcin- paid 
and witness did not recollect that the -picstion of contents 
that contract W(‘r(‘ disciissiMl. 

Witiicssc-s infonnation was that Shelton was solvent 

that he had certain real estate in Vii-inia and that he conhl 

make sood under his contract, that he would be responsible 

lor Ins contriK’t, and witness tlionsht he conveyed that in- 

toiinatioii to Shatter's rl•p|•eselltalive at that time That 

was ill (he early inception of witnesses relation’to the 
inattci*. 


(ill 


t ’ross Kxainiiial 


K. lialliher calliii.i.' on him shortly 
at that time had a conversation about 
l.iipei compleliii,;; the contract. Wit Hess did mit think he 
lad the coiitract that day. Could not tell when he showed 
I to .Mr. (.a Idler but it was shortly after the lir.st call 

I Inni that there was sMfli,.|..|il in.. lo pav 

exeiabody becaii.se h.. .lid not kia.w that he ha.l that iil- 

■Mlili..r lirst .•alhal but yot it lat..,- but .anihl ii-.t .sav when 

1'=''" ..a a w,.ek or it mi,-In have b..eii'lwo or 

IIiMm* (|;i\s. \\il!)css could u(M .'■iux*. 

"(j. When he aske.l yoii how you were -..in,- to conr 

moiie.v that was due to Shelton, .li.l yon ,say to him'von 

wonl.l cro.s... the brid-e wh.m yon -.n to it.’ .\. Droba'l.lv 

did It that 1 .- what he .says, I laki' it lhat is what I 
pr..bably .said." 

A repiv.sentative from Shaff.-r .V Coinpaii.v, who.se name 
Ultlie.s.s di.l not recall, caillc t.. see witness ai't.'r he -ot (he 
letter. Ins interest in the matter was tryin- to colhs-t money 
(hat was due. Witness tohl him (hat Harper and Sheltoii 
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W(‘re |KTlV(*tIy sclvciil. 'I'lu* (’mill thru asked lla* rollrw- 
ing (jiiestioiis ()t‘ the witness: 

.Mr. Siiea, did yon know, in the ease for instain'i* of 
-Mr. Shinn, that then* was ;i t<nnial <le!nand made n)ion .Mr. 
Harper lor the eont(‘nt> n\‘ tiiat eontraet.' A. I know the 
sninstance (d‘ that, ves, sir. 

\ (HI do not notice my (|n(*>tion. Did yon know that 
«i loimal d(‘mand ijnd(*r this attaehmimt had he(*n mad(‘ for 
lh(‘ eontents (d* that eonlraet.' .\. I have* tin* impression 
llnit I had alter; that was what I was aetinii’ under. 

(i. ^ on knew that a severe penalty attached for 
/">■ n«»l makiiiL; that disclosure.' .\. I did, sir. 

(j). And y(ni still lell it with a passini;' word on the 
stre(‘t, instead of makini'- niorj* iin|niries.' .\. Xo. >ii-. I 
didn't leave it at a passinu- word. I t(dd him I had th(‘ 
papers availahh*. 

(^|. .Ml. Shinn, I am talkinn" ahcml, his eoneerii. .\. ^'es, 
sii‘; I am talkiiii;- al»ont that. 

And Non said he was passing' hy an aniomohile.' 

1 said he was pas>iim' hack of an aiiloniohile. 

And that was the r(‘sp(ni.'sc yon made to him as to that 
form (d* demand.' A. I mwer had any further eonv(‘rsa- 
tion; I t(dd him tin* |>apers were there*. 

(i. ^(»n said tnrthiim- further than that, and never ftir- 
nis!n‘d that information.' .\. Xo. >ii*. 

(i. .\nd yon never t<Md< it up with him.' .\. I nev(‘r saw 
him pers(»nally at my otliee. 

-\tid that is ail yon did pursuant to that d(‘mand.' 
A. 1 told him they wen* available*. 

^’on t«dd him that on the street.' .\. V(*s, sir, I did. 
-\nd yon knew tln-re was a formal writl(‘n d(‘mand 
madt* hy Mr. Shinn on yoiir client, did ymi.' .\. I can md 

say that I said to liim- 

(J. I hat is w liat I am askinu’ yon: didn't n'oii know that 
-Mr. Shinn had made a written formal demand em v<mr 
client .' -\. I can md >ay from memory what was thee.\t(‘nt 

of tin* form in which In* mach* tin* re«|tn*st. 

1 In* ('onrt: \\(*II, if yon (hm'i renieinher, that is all 

riirlit. 
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(12 That George T. Harper, \\\v lH‘ing 

(*all(‘(l in liis own hohalf in snUstanvi*, as 

1‘ollows: 


lat In* was rainiliai* with tin* contract In* had willi 

Sln*lton. Ill* wa> trying to g(*t tin* housi* hnilt so that In* 

ctnild get inarri(‘il, his int(*ntion was to Ik* married in it. 

Sln*lton (jiiit tin* woi’k ahont tin* .“’rd of F(*hrnarv and In* 

did not niai*rv until .Mav. 'That witn(*ss talk(*d to .Mr. 

• • 

llnddh*ston “wln*n tin* lioiisi* was n*adv to ro(d*, trving 
to gi*t him to put tin* ikkiI* on. I wc*nt to him S(*vt*i‘al times 
and ask(*d him when In* was going to start tin* work.” The 
contract hetw(*(*n llarp<*r and SlicHon was admitted in evi- 
d(*nc(*, a true copy of which is attached to !larp(*r's answ(*r. 

\Vln*r(*n)Km tin* witin*>s was i‘en!ind(*d of tin* testimony 
of .Mr, lInddh*ston and was asked whether oi- not it was 
trin*. \Vitm*ss i‘(*pli»‘d that In* W(*nt to .Mr. Huddleston to 
asc(*i-tain tin* reason of delay in starting tin* woi‘k on tin* 
roof. 

'rin*r(*after tin* witin*ss was a>k»*d tin* following <|in*stions 
ahont Huddleston and uav<* tin* folh>wiim- answ(*rs: 


(.). Didn't In* sav aiivthing In von to indicate that In* did 

V • • • • 

not want to go on, to put that roof on.' .\. 1 jnst said I 

want(*d to know whv tin* (h*lav and In* said that In* did 

• • 

not like tin* (*ondition of things with Sln*lton tln*n*. 

(j). 'I'hat is Jnst (*.\'actlv what .Mr. Hnddh*ston said. .\. 
V(‘s, sir. 

(J. What did yon say in i‘(*spons(* to that .' .\. 1 would 

pay him: and in fact In* want(*d nn* to mak(* another pay- 
nn*nt to Sh(*ltmi. 


Wilm*ss tln*n stat(*d that In* paid Sln*lton $1,()()().()(); that 
he so infornn*d Hnddh*ston, who sai<l that he wonld try and 
g(*t sonn* <d’ it. Witn(*ss stat(*d In* had in*V(*i‘ pi'omised 
to pay Hnddh*ston. 

(;;j Witin*ss prodnc(*d a nn*nn»randnm and th(*n tin* fol¬ 

lowing occnr-ed. 

(J. Xow, is tln*i'(* any m(*moi'andnm sln»wing tin* |)ayments 
that ynii imnh* on that J<»h.' .\. ()nly those c(*rtilicat(‘s. 

Q. Hav(* yon a hook tln*re.' V(*s, a little ])ap(*r here. 
(^). Is that a m(‘morandnm that yon kept ! A. Y(*s, sir. 
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When (lid you mnkc llinl A. ()ii ScptcinlMT l‘J, 1!)24, 
I ^ave Mr. Slicllon jf2S(i().()(). 

I li(* (’onrt: ^ cm arc not aiiswci-liiLi- liis <jiicst ions: you 
don 1 noli(M‘ what lie says. Ih* asked V(mi when von made 
that meinoiandiim. 

I he W itiiess: "I’liat ()(II).()(I pnvineiit ! 

Witness ideiitilied tiv(‘ eertilieates from Mr. .Mcpss 
t*)4 nnd his (ovn cheeks for >^rj.-jnii, pnid hy Idni to Shel¬ 
ton ,'ind pl'odllees X'oilehei’s and ehe('ks, telldillj.'' to 
show the payment (d s.'kiIII}.!!() p.-dd l>y him to othei's on tin* 
house* attei* the work had h(*(‘n taken from Sln*lton. Con- 
traet with Shelton called for eeiMain Tinniey at a e(M4ain 
])oint. .\Ii*. .Moss would say that Shelton has eomj)let(‘d 
that p(H‘tion ot his eoiitraet and would say that In* want(*d 
a payment and witness wmild L:ive him a pavnient. .Mi*. 
nav(*nner was workin- tln*re for a while, lie was then* 
two or thi-ee Weeks (»!* prohahly a month, working;- arenind 
the place after the woi'k had heen taken from Shelton. 'Fhe 
witness i*«»t Mr. l»ee\a*s t(» eonie there and do some work. 
K*«‘eves .lid .piit.* a u-.mmI deal of w..rk. r?.*.*ves is witin*ss’s 
hrothei*-in-law. M’ln*n llav(‘nn.*r left the joh there was a 
14 - 00(1 deal l.'ft undone,—pantry 1m* hiiilt in kitt-heii and 
i)reaklast ?*.M.in. til.* t.» hi* put in th.* hail an.I ar.)nn.l mantle- 
pi(*ee, hathr.Muns and Liarauc an.l painting’ nnfinish.*d, doors 
and hlin.ls t.» he hnnii-, etc. I p to tin* tinn* when Shelton 
(piit witness had ii.» inf.M-mati.ni that In* was ind paying- tin* 
snheont ract.o’s. 

Kvidene.* was ,iiiven t.-inlin-- t.. prov.* that Kxhihit d at¬ 
tach.*.! t.» Harper’s answer to tin* hill .»f c.nnplaint stat(*s 
tin* dat.* and tin* amount ol .*ach of sai.l paynn*nts mad.* hy 
him: that tin* last .d* said paynn*nts to Sln*lton was mad.* 
upon the archit(*ct’s c(*rtiticat(* as follow’s: 

“dannary 1!>, 1 !)l>.',. To (h*..!*-.* T. Harp.*]*. This is to 
c(*rtity that W . 1>. Sln*lton, (’out l actoi* for tin* — of your 
l\h*siden<*(‘ is «*ntith*.l to a paynn*nt of s^Kiliil hv tin* t(*rms of 
tin* contra(*t. ^ L.^niis U. .M(»ss, Ai*chit(*ct.*': and that tln*pay- 
m(*nt to \\. K. Im*(*v.* w.as ma.h* upon archit(*ct’s c.*rtilicat(* 
as follows: .May lH, IJUT). T.. .Mr. H.*oro(. T. Harper This 
IS to (*ertify that W. K. K\*cvc, C’ontractor. for the com- 
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plclinu' (>t‘ your I'csidiuu'c* is to a linal pay- 

fir) nu'Ut of I‘dv(* IIuu<lr(‘(l and (lit IdO l>y lli(‘ toians of 
(‘oiilravt. Louis 1\. Moss Arcdiitoct." 

d'lu* fon'n'oiun' was all tin* (•vid(*U(*(‘ r(*li‘vaut to tho mat- 
l(‘i’s at issu(‘. 

flu this Kith day of duiu* 10-7, the (hd’iuidaut lIar|)(M* l)y 
Ids attonu‘y prostuitiMl th(‘ ffO’c'iioiun’ statciiUMit of (‘vidiMico 
ill duplicate aiid prayed the f’oiirt to a]>prov(‘ tlu‘ sauu‘ and 
cause the same to he made part of the rt'eord. which is ac- 
eordiiiiilv doiu*. 

WKXDF.LL K. STAFFflLM), 

,/ u slier. 

\Vi* cous(‘iit : 

L. A. ItAII.FV, 

Jffnrurfi fnr Ih'i'ritiUnif Ihirftrr. 

II. WIXSIliK WIIFA'rLFV, 

All (true// for ri (it it tiff' -. 

d. A. O'SIIFA, 

J. II. ItUHXFTT, 

AH(tntrtfs for Ififfh/losloit. 

M. M. DOVLF, 

F. A. TIIUFF, 

A tf (fi itetfs f(n' lliirtrooil d’ LdiirfJot/. Dt'fritdaiifs. 

(J. (\ SIIIXX (hy X. iS: It.), 

Afforttrtf for K. (!. Scltafer (0 Co. 

fifi I lMidorse<l: I ^^|uity Xo. 4412!!. rjalliher & 

Iliiuiudy, IiK'.. a eorporatioii, \’s. (i(‘ori:(‘ 4'. IIarp(*r, 
(‘t al. Stat(*meut of Fvideuc(*. II. Wiiiship \Vh(*ath‘y, At- 
toriU‘y and Foiiiisidlor at Law, Luioii Savings Itaiik Itiiild- 
iiii*-, 71(1 Fourt(‘eiith Street X. \V., \Vashim»t<)u, 0. (’. 

Imidors(‘d oii eo\’er: District of f'olumhiu, Siiprenu* f’oiirt. 
Xo. 4fi7S. (Jeorni* 4'. IIarp(*r, appidlaiit, vs. (iallih(‘r & 
Iluniudy, Iiic., a corporaticui, (4 al. Foiirt of App(‘als, Dis¬ 
trict of (’oluml)ia. Filed Xov. 211. 1027. Ilmiry XV. IIod<*(*s^ 
dork. 
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I^an^loy, 

Jaiojki t K. 11 1 ’Din.KSTox, ti'adiiiir as M. (\ Huddleston 
cV: (\k 


BRIEF FOR APPELLANT. 

'Phis Is an ai)peal t'roni a final decia^* of tlio Snpnniu* 
(Nnirt of tile District of (V)lnnd)ia, di'clariiuj: .M(‘eiian- 
ics' I j(‘ns upon pi’opio'ty of the apjiellani ( K*(‘c., ‘Jo, JtJ). 

'P1m‘ inat(‘rlal and nndispnt(‘d facts (d* iTcoi'd arc* as 
follows ; 

l>y contiact in wi’itiiii^ dat(‘d .Inly *J4, 1!>*J4, \V. I>. 
Slic‘lton (('out ractoi') au’i'eed with Hai’])er (own(*r, ap¬ 
pellant) to provide* the* inat(*T’ials and labor i‘(*(piir(*d in 
the* const laiction of a r(*sid(*nc(* and iraraire on I larp(*i*’s 
lot in saicl Disti’ic't for $1( Hc*c., 14-1S, 47), pay¬ 
able* in ce*rtain instaline*nts at ce*!-tain sta.i*e*s of the* 
woj'k and “only upon ce*i‘t i lie*ate*s of the A re*hite*e‘t ” 
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( 1<). tile* w'oi'k t<» Im‘ wliolly “ ,Mt tli(‘ 

ciwWvs] possil»N‘ (Ifoc., Ki). Slidlon hfirnn \hr 

work hut n<*v<T cnnipIritMl it, .-nul on Fcht-nnrv 
wholly ;iimI (iiinlly ;il);ni(l(»n(Ml it ( Kh*c., 47, .‘i!!). l(‘;ivinir 
innlono, ot wo!*k rr<piiro<l hy the eont f'jiet, tiliiiif in the 
hnll niHl nroninl innntelpieee. hnthi'ooins, ninl irnr.-m'e, 
pnintinir ami triin-ont nnlinished, pnntry in kitelnni 
and hrenktnst r-ooni. dooi-s and hlinds to he linni'-. (*te. 

( K’ee., 4S, 4*j). 'File Areliiteet, in writin*: ( d!)), ad- 

\ i>ed llarpei'that Shelton had t*aih‘d and neirleeted to 
IHTt'onn his contract. I’p t(» that tinn‘, F«>hrnary d, 
llarpe?' had no int'oiination that SlM‘lton was in^t 
imyinir tin* snh-eontraetors (Ii*ee., 4S) and ha<l paid 
Slndton on eeiM ili(*ates ot* the Aichiteet $1‘J,!’!)().()(), and 
tlnoealter paid to otlno's $.».i I ii i to complete the work 
(•ontraet(‘d tor ( K’ee.. 4>, lit), leavinii- <d‘ t he $1 
$l.ltlt!t.S() on .May lH, when he made the last pay¬ 

ment on the eomph-tion ot* tin* work ( h’ee., 4S), 

< hi May dl, lltiV,. the appellee, (ia lliln*r and llmniely, 
In<*., tih*d itx hill ot* complaint as snh-e<mt raetor, nam- 
inirjlarper, Shelton, Schafer ( Ni. and W. T. (hdliher 
vV l’»?-o>.. hie., as ilefendants elaiminir liens, and pravinir 

a lien f(»r i h*ee., d. 

<hi June d. 1PL>:,, the app(‘llee, Schafer .V: (*o., as a 
"iih-eontraetoi-, lih*<l its answer and jirayed a lien for 
with interot from Fehr-nar\- Iti. i:r»4 ( lh‘e 

4-h). 

'hine 111. 1!Il>:,. the appelh*e, Calliher liros., as 
snh-eont raetor, tiled its answer and prayi*d a lien for 
Jf<liii..)() with intei-est fi-o?n F(‘hrnai-v i:{ l!r>:, ( F,.(. 
'^,11). 

<hi July L»:;, lUd:), tln‘app,*llant. Harper, tiled his an- 
>wer to the hill and a copy of his contract with Shelton 
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nnd (‘xliihits showinji; all tin* liens tiled and all pay- 
nuMits made by him to Shelton and to others ont ot‘ the 
$17,00().()() and tendering the remainder $l,()!)b.S() sub¬ 
ject to the order of the Court (Hee., 11-lt)). 

()n January 2b, 192(5, the a])]a‘llees, Harwood cS: 
Lan,ich‘y and the a|)])ell(‘e Huddleston lih‘d th(*ir inter- 
V(‘nin^ ]K‘tition, })]‘ayin.i»: a litm for Hai’wood cV: Lan^- 
l(‘y for $1,007.IJ with int(‘rest from Febi-uary 2, 1920, 
and a lien foi* Huddh'ston foi* $1,100.00 ( Kih*., 20-2J). 

()n April 19, 1!>2(), the plaintiff tih‘d an aimmdimmt of 
its bill of eom])laint by namini^ Harwood tV: Lanyfley 
and Daly Bros, and Huddleston, who had lih‘d liens, as 
additional dcd'endants (liee., 2.‘>, 24). 

Daly Bros., named as d(‘f(*ndants in tin* bill as 
annmded (Bee., 24), tih‘d notice* of lien .April 2S, 1925, 
foi- $.‘)07.2r) with inteiH‘st, nnd(‘r their subeemtI’aet with 
Sh(‘lton, aft(‘i* having on Apiil 22, 11 ( 20 , entei’(*d their 
apj)earanee, by tbeir attorn(‘ys, as d(‘f(‘ndants in this 
suit, but lih‘d no answ(*r and no oth(*r ph'adinji: and fur¬ 
nished no bri(‘f. TIk'V have* th(‘refor*(* abandon(‘d th(*ir 
claim and have* nee stanelinii: in Ce>nrt in this e*ause, nn- 
ele*r (’eah* D. (\, Se*e*. 124(5 anel 12ol. 

She*lte)n ne*ve*r a])pe‘ai*e*el in the* e*ase. 

'I'he* bb*e*e)rel e*emtains a state‘me*nt eef the* e*viele*nce‘ 

( lu*e‘., 2S-49). J'he* e*laim anel te*stimemy as tee e*ae*h ap- 
pe‘lle*e* will be* he*re*inafte*r state*el se*parate*ly. 

The* ele*e*re*e* lile*el June 1(5, 192/ ( l\N*e*., 2o, 2(5), elee*lares 


lie*ns feu- the full ame)unt claime*el by e*ae*h e/f the ap- 
])e*lle*e*s, airiri'vjjratinir $2>,9bS.71 anel e)rele‘rs sale* ot the 
pre)])erty uide*ss Har])(*i- ])ay that amemnt : fi’e)m which 
eh*cre*e* he* pre>s(*cnte*s this ap])e*al. 
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I lu* ions iiivol\’(Ml ju’t* as follows: 

I. May a suh-ooiitractor niak(‘ “ (l(‘niaTi(r' nndor 

1lM:» aft or tlu* oonti actor has wholly aii<l 
tiiially ahandoroMl his contract nndci- which lu* has Imhmi 
fully pai<I t 

J. I ndor Soc. is such d(*iuaiul nuuh* in due time 
when made after such ahamlonmmit hy the oi-iirinal 
contractor and after tln‘ owner has in ir(M)d faith pai.l 
to the oriirinal contractor all that is due him.' 

• >. What elfect it any has such ahandonment hv the 
oiiirinal contractoi’ as to the commencement (»f the 
thi-e(‘-mo!iths jKo iod under (’ode Sec. 1 *j:>S.' 

4. IIuddlest(m, claimiiiir undei- a conti*act with tlu* 
(»wner to pul a tile roof on the house and that lu* com¬ 
pleted th(‘ work January TJ, IJ-Jf) ( -Ji)), notice 

ol lien.luiu* IS, l!ij.). \\ as such notice* lil(‘d within the 

three* months limite*el hy saiel Sen*. I'J.JS, nfte*!’ “ plac- 
inj^-" the* roe»f on the* hemse.' 

a. I pern the* tacts e>f i-ee*e)rel in this e*ase*, is llarpe*r 
liahle* for the* ameuints state*d in the* ele*cre*e*.' 

<1. Is ne)t his liahility limite‘d hv (’exh* Se*e*s 1*'4() and 
11'4*J.' 

J'lu* appe*llant is aelvise*d and .says that the eh*e*re*e* is 
e*i‘re)ne*e)us in the* fedle)wiim- partie*ulai\s, viz.: 

I. In sustaijiin.ir the* e‘laims unde*r Se*e*. l-'4:; eef the* 
(’ode*, 1). 

1’. Ill sustaininir the* claims eef (Jallilu*!- .V: llutrue*ly 
anel 11 uelelle*steui, !’e*spe*e*tive*ly, as lie*neu’s. 

J. In eh*e*re‘e*in.ir the* .st‘ve*ral lie*ns me*ntie)ne*ei in the 
ele‘e*re*e*. 

4. Ill r.'i|iiiriiiv' ll.niicr to pay any nioiu-y cxcccdiiiy'’ 
the* sum e»f .'f 1 ,()!)P.S(). 


1»()IXTS, AKMITMKXT AXD AI'TlK )KMTIKS. 


1. It is in t‘vi(l(*iK*o and undispntod that by contract in 
\vritini>: dat(‘(I .Inly 1^4, 111:24, Shelton agreed to ])rovidc 
th(‘ niat(‘rials and labor rc(ini]*cd in the constrn(*tion of 
the* r(‘sid(‘nc(* and irarai^c' on IIar|)(‘r’s lot in said Dis¬ 
trict for $17,000 (Hi*c., 14-lS, 47); that on Fchrnai’y .‘I, 
lOlV), Sh(‘lton ahandon(‘d th(‘ job hcfori* com])lction, 
aft(*r llai'pcr had paid him $12,200.00 on account ; that 
th(‘i‘(‘npon llarp(*r cinploy(‘d otluo’s to (*oinplctc th(‘ job 
and paid thtnn $.‘>,700.20 and has I'cnnainin^ of the 
$17,000 th(‘ snin of $1,000.SO which he IimkIcm's foi’ pay¬ 
ment to thos(‘ whom th(‘ Court may d(‘sii::nate ( Kec., l.‘I, 
10 ). 


Th(‘ liems claimed 


not ices 


amount 


$4,2().‘).0(> and int(‘i*(*st. 'Flirec* of the licniors, (iallih(‘r 
cN: I InuinOy, (lalliher cV: P>i'os., and Schafer cV: (’o., claim 
jiayment in full, $l,S.')l.r)S and int<‘res1 nnd(‘i‘ the code 
si‘elion 1 24.‘) and rcOv on tin* decision of th(‘ (’oni t below 
in Washiiii^ton Brick and Teri*a Cotta (’ompany r. Mc- 
DonmOl, .‘>0 W. L. K*. 102, as to which it is snllicient to 
sav that the Coni't in that (*as(‘, wlieii* tin* owner n(*ver 
fni*nish(‘d the infoianation (hmiandiMl, sp(*citi(‘d in the 
opini<m the scope of th(‘ rnlin^’ as involvini^ th(‘ (pies- 
tion wh(*ther Section 124.‘) impos(‘s an absolute liability 
ev(‘n when the ownei- has paid th(‘ full contract prici* 
before noti(M‘ of liem and, if not, wlnOlier (‘(piity should 
decliiH* to (‘nforc(‘ it as a pmialty. 'Fhe owner’s failur(‘ 
to i‘(‘sp()nd at any time to the dennand was (Mpiivalent 
to I'efnsal and tin* (’onrt answiM’iMl tin* lirst <jnestion 
in the allirmative and the s(‘cond in tin* nei^ative. 

But in that case it does not appear, as it d(n‘S in this 
cas(*, that tin* demand was not made wliih* tin* woi'k 
was “ beintr done” and while* tin* contiactoi’ was “ (*.\- 


tlic Siimc" uor until inon- tliaii u inontli 
the (•..ntractor lia.l wln.lly and linally almndun.Ml tlio 
work and the owinu- was nn)|iloyin<r otlinrs to coinpli'to 
It, and the ..wii.t <lid actually furnish the statement 
detnanded. I h;it e;is<- dues nut answer lljirix-r's eun- 
tentiun thiit S.'ctiun 1 l’ 4;! re(|uires that the dennind, tu 
effeeiive. must he made whih‘ •• the w<.rk eunlrjie’ted 
lur IS heintr done" and while the euntraetor is •• exe- 
entiii}; the same." 

Knithermure. Ilai|„.r did nut refuse hut iirumptly 
1'lace.l each .letnand in the hands uf his atturnevs wh'u 
iiehl the cuntraet ami other papers, and his atturnevs 
I'ldiniitly respuuded hy phone and in person, and on 

• Inly j;!. furnished all the information demanded. 
Ilaiper, who was to he married early in .May, and was 
tl.'inir, under diHienIties. to yet the house completed 
'■"'•occupancy hy hi.s hrhh-. rclic.l on his attorneys to 
carry out his instructions to attend to the matter. The 
I'iil was tiled .May 21st hut process to answer was not 
■'erved on llarpm- until .Inly Ilth. and his answer was 
hied and all the information demanded was yiveii on 

• Inly 2.!, I!I2.) ( Rec.. ;!!l, IP), ;,,id could luive hceu oh- 
laincd sooner at .Mr. .Shea's ollicc ( R’ec.. 4;;.4.-,). 

In short, the most that can he ..aid is that llarperde- 
laycd the inlormaliou hut. in answer to that. Section 
124;! lives no time in which such information must he 
yriven and no one was injured hy the delay. 

2. Ilnmi.KsTo.v. a .lefendant, tiled notice of lieu .lune 
1^. I!I2.'.. for $1 KMI.lip with interest from Decemher .'id. 
1!I24. under •• a contract with W. 15. Shelton, priiicip.-d 
contractor, and ii.ssumcd hy .s;dd (Icoryc T. Harper, 
<>wm-r." and on .lanuary 2!'. I!i2f;. tiled his iuterveniny 
petition in this suit claiminy said sum without intere.s^ 
ter material and lahor in pnltiiiy a tile roof on the 
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li()ns(‘. lie tliat on August o, ho oiitoml 

into a “ verbal conti-act” with the contraotor, Sliolton, 
to do this work for that amount, l)nt “ owinii: to the 
actions of ShcltoiT' ho did not proceed with the work 
hnt made a verbal contract with nar])er to do tlu‘ work 
on th(‘ same terms, and ])e]’foi‘med this latter contract 
and (‘ompleted the work on dannarv I'J, 111*25 (Hoc., .’IT), 
but Har])er (hniit's such conti'act (H(‘c., 47). 

It is obvious that Huddleston has no licni. Ilis notice 
was not lil(*d within thi‘(‘(‘ months “ aft(‘r the comple¬ 
tion” of the woi'k foi- which h(‘ claims a limi as an inde- 
p(‘nd(‘nt contractor and not as snb-contractor under 
Shelton. 

.'J. 'Pin* |)laintin', (Ialmiikh tS: llrorKi.v, l.\(\, Hh‘d no¬ 
tice of li(Mi May 14, lll‘J5, for ."(^5.45..‘lb with interest, 
from H<‘brnary 10, 1025, for lnmb(‘r fniaiished under 
lh(‘ir snb-contI’act with Shelton, and on May 21., 1025, 
liled their bill to (*nfoi*(*e such li(*n. The* notice* of lien 
conclnd(*s with tin* stat(‘mi*nt that “ 'fin* claimant on 
March 27, 1025, deman(h*d of said (ieorui* T. ilarp(*r 
to see tin* cont ract oi' copy of same* b(*t w(*en said (b'orire* 
4\ llai'])ei’ and tin* said W. H. Sh(‘lton, and tin* said 
(i(‘orire 4\ llarpei’ has fail(‘d and i‘(‘fns(*d to irive* such 
iid’ormation. \Vh(‘i‘(‘foi-e the* claimant says that the 
said pi‘op(‘rty is liable to the fidl amount of the lien 
afor(‘said,” which stat(‘nu‘nt is substantially r(‘peated 
in pai’aiiraphs 5 and 10 of tin* bill which, in paragraph 
7 states, “ 44ie woi k on said building has not b(‘(*n com- 
ph‘ted.” Tin* “ d(‘mand” was made by letter, of 
which a copy is as follows: 
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(JALLIIIKK* iV lircrHLV, IX(\ 

I Jiinher 

SlnTinan Aw. S: \V., X. \V. 

IMioiics Xortli 4S(i, 4S7 

Wasliinirton. I). (\, 
Maivli *J7, 

.M r. (H'orirc 'r. I lai |)«*r, 

i:n<) :m\ st., x. w. 

I)«*ar Sir : 

We liav(‘ fiiriiislMMl Ininhcr to your house ou Mr. W. 
I>. Sli(‘ltou’s oiMler ainoinitiuir to $r):tr).:)(; for which wc 
hav(* uot h(*cn paid. I would like to s(m‘ tlu* (‘oiiti’act oi‘ 
a copy ot same that you hav(‘ with Mr. Sludtou and will 
thauk you tr) send saiu(‘ to us or wi’itc* us whe?i we can 
see same iu youi‘ «>ni<*(*. 

Kindly advise us imnuMliately and irr«*atly ohliire. 

Vou!’s truly. 

t h\MJ IIKH cV: llrorKLV. l.ve. 

Ky (iKo. AV. Ilrcrr.i.v. 

1 here is not a scintilla <d‘ pi’oof of any a(*tual refusal 
hy llarpei' to l(‘t this claimant S(*e the contract oi* to 
turuish a copy m* iutormati<m. t )u tin* coiitrarv, he 
promptly placed the h‘tt(‘r iu the hamls (d* .M ?•. Sh(‘a, 
his h'l^al adviser, who had the contract, and iustruct(*d 
him to Lriv<‘ the writer the information he wanted ( lo‘c., 
4.J-4()). 'Idle wi-it(‘!-'s phone uumluu' was on the lettm'- 
lM*ad and Sh(‘a pi’omptly phom*d to their numh(*r that 
the papt*rs, contract, etc., wer(‘ in his oltice, op(*n to in- 
>pe(*tion t K(‘c., 4.>, 44). 1 hat was a snllicitmt r(‘spoiis(* 

to the lett(‘r which was in (df^'ct mm’idy a polite* r(‘<pn*st, 
aIternati\'(*ly, (‘ith(*r tor a copy of the* contract oi* in- 
loi’imition when it could he s(*(‘n at llarp(*r’s otlice. 


Sh(*a was justilied in assuming the snllieienev ot* his 
i’es])onse under existing eonditions. Shelton had aban¬ 
doned the jol) on Fehruaiy o, and his whereabouts un¬ 
known, and no money eoniinu:to him from Harper sinee 
dannai'v lb. 

A demand niuh'r Code Seetion IlHM slionld call for 
a stateimmt of “ the amount due oi" to heeome dm* to 
tin* eontraetor.” Xo sneh d(‘mand was made hv the 
plaintilf and tin* lett(‘r contained nothing calling at- 
t(‘ntion to that code S(‘etion. 

Fnrth(*?‘mor(*, tin* |»laintilT was not efititl(*d on 
March *J7 to make sneh dt*mand, vide supra. A snh- 
eontractoi’ is entith*d to d(*mand of tin* owin*r “ a stati*- 
ment of tin* tc‘rms nnd(*r which tin* work conti’aeted for 
is h(‘inir doin* and the amount dm* oi‘ to l)(‘conn* dm* to 
the conti’actor (‘X(*cntini^ the same” ( Foch* S(‘(*. llH.'l)* 

< )n F(*hi-ua?y d, ItJ!!."), Sh(*lton al)andom*d his con¬ 
tract. Aft(*r that dat(* nom* of tin* work conti’act(*d for 
was “ h(*inn- dom*” and tin* contractor was not “ (*x- 
ecntin.i; tin* same.” 

'fin* 1(‘i‘ms of tin* statnti* (*xclml(* such d(*mand aft(‘r 
that <latc wh(*n tin* work was not “ l)(*inir dom*” and 
tin* cont!‘actoi' was not “ (*xt*cutiiiii; tin* sann*”; when 
tin* contract was a d(*ad l(*tt(*i' and tin* own(*r was (*n- 
d(*avoriim', with tin* s(*i‘vic(*s of third parti(*s, to i;(*t his 
lionsi* lit for occupancy by him. 

Lastlv, tin* notic(* of li(*n was not tih*d in tinn*. 'I'ln* 
tln(*(* months mentiom*d in (’od(* S(*(*tion I'J.'IS com- 
nn*nc(*d to run on F(*bruaiy .*), lilik”), wln*n Sln*lton aban- 
d(m(*d tin* woi'k. 

40 (’oi'pns dni’is KiT, Xot(* id, Fitiiiir ol Ark. 

.’10!), infra. 
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4. 4'h(* (IctVndnnt, W. 'V. (iallihkk Ruo., In(\, lilod 
notice ot' lien April *J(), for $700.oO with int(‘n‘st, 

from Fehrnaiy l.‘>, 1027), as snh-contractor uiid(*r Shel¬ 
ton, and tiled its answer Jnn(‘ 10, llt'Jo, th(‘r(*in stating 
(par. 7) that the hnildinir was eoTn])h‘ted on or ahont 
May 1, and that demand was mad(* on May *J7, 

1!>‘J7), under ('o<le Section ll!4.‘l for a statimicMit and that 
1 larp(*i* failed to irive it. 

As to said demand s(‘e supra. 

o. 1 Iahwooi)»\: La.nolkv filed notice of lien March *JS, 
lit-!.*), for $1,007.1.') with interest fi’om Fehi*nai*y '2, 10-.'*), 
nn(h*r their snh-eontract with Shelton, an<l on .lannarv 
■-!0, lO'JO. fih‘d their iTiterveiiinir pidition in this suit 
claiminir said sum of $1,007.1.') and inter<*st, as balance 
dm‘ on thr(*e diftei’ent accounts, vi/..: Hue account for 
$*J,r)70.00 and anothei* for $L’S0.00. each undei* their 
said suh-contract, and a tliiid account for $SS1.S*J foi- 
extra work which they alleirc* was oi'(h‘r(‘d hy llaip(‘r, 
amountin.ir in all to $.'),7.')1 .Sl\ of which th(*y admit pay¬ 
ment of $LM44.()!t. This would leavt* a balance due 
tbem in tin* sum of $1 ,.‘)S7.1.') instead of $1,007.1.') ( IJec., 
.')4-.')b). 

'The <*laim foi’ (*xtra work should be ia‘j(‘cted lM‘cause 
it is a (leparture from th(‘ii* claim as stat(‘d in th(‘ir 

notice of lion bv which thev are bouinl. 'riie notice was 

• • 

filed by them undm* (’od(* Section l’-!.')0 and the claim 
for extra work is oin* undei* (’otle Section rJ.')S. 

.Vccoidinir to lln‘ir ph*adini:* the payment may hav(‘ 
b(M*n made by Shelton who oW(*d them $‘J,S,‘')0.00 and 
paid them $*J.144.b!f. leavinir du(‘ tlumi only $70.*)..')!. 

Th<*v alleire that on .lulv 1, 10*_V), thev demanded of 
ilar]»er a copy of “ tin* contract," but make no claim 
under (’ode Section 1*J4.'). A copy of “ the contract 
was fu!*nislu‘d to tlnmi on .lulv 22, IbL*.*). 
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(). 'I'lu* K. (i. Schakkk ('omi'anv. Inc\, 

filiMl notice ot* li(‘n A])ril 11, !!•-.“), for $()1;’3.7‘J ns suh- 
conti’nctor under Shelton, and til(‘d its answer on dune 
*J, ID:?.'), to enforce said lien, alk\u:in,ir demand made 
Api’il 11, l.!)*jr), for statement nnd(M‘ (N)d(‘ Section rd4.‘>, 
and that llar])er “ fail(‘d and rid'iisiMl” to furnish such 
information. In pai*a,irra])h 7 tlu* answc*]’ admits tliat 
lh(* woi’k (HI tlie hnildinir has not Iummi com))l(‘t('d. The 
dat(‘ from whi(*h intco'cst is (*laim(‘d is not stated in 
eith(‘r pa pm*. 

'riien* is not a s(*intilla of proof of any actual i*(*fusal 
of the d(*niand nndei* Sec. 1 L!4d. 

'rh(‘ claim nndm* (Nxh* S(‘ction ll’4.‘> is answered 
supra. 

I Iaim’Kk sruMns tiiksk i’koi‘ositions. viz.: 

1. 'rile contract hetwiuni 1 Iai‘p(‘i* and Shelton is hind- 
inii* on all claiminir as snh-cont?*ac1ors undei* Slndton. 
'That contract p]*ovid(‘s: 

( 1 ) 'l'h(‘ woi*k is to he dom* nnd{*r tin* dir(*ction of th(‘ 
arehileci. Moss ( liec., 14). .\o alteration in the work 

shall h(‘ mad(‘ exc(‘pt on his writtmi oi*d(*r ( K(‘c., Id). 

(!’) Ilarp(‘r*s liability foi* all work, inelndinir labor 
and materials, is fixed at $17,(100.00, payaiih* in six in- 
staliiKMits and “ only u])on c(*i*tili(*ates of the arclii- 
t(‘(‘t '’ ( K*ec., 17). 

(.*>) Xo instalmcHit is due until the (‘(‘rtificat(‘ th(‘r(‘- 
foi* is issiMMl (l\(*c., 17). 

(4) 'I'Ik* work shall he* comph*te(| “ at th(‘ (‘arliest 
possible time" ( lk‘c., 10), and upon his failure to 
“ pros(‘(*nte th(‘ work with ))i*om)>tness and dilii^cMice" 
to the satisfaction of tin* architect ii)»on whos(‘ c(‘i*ti- 
licat(‘ llarfier may employ others to eomphMe the work 
and, n)>on cei*tilicates of the architect, which “ shall he 
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(•oiichisivc upon tli(‘ |)jnti(*s/’ llarpor may pay thorn 
the (‘xponso an<l deduct it t'rom the amount then dm* 
nr to h(‘com(‘ due to Sh(‘lton (Hec., Ki). 

2. Th(* appellees, exeeptinii: Ilmhileston, an* snl)- 
<*<>!ilraetors under Shelton and the liens elaim(*d hy 

them ar(‘ snhjoet to the terms and (*omlitions ot* that 
eonl rael. 

d. 'rimt eontra(*t provided for payments hy nar|)(*r 
to Shelton in instalments payable “ only upon e(‘rlili- 
eat(*s (d the Ai-(*hiteet” ( I\ee., 17), and no such eerti- 
lieat«‘ has h(M‘n issn(*<l or |•(*<Jn(*ste^l hy anv of tin* ap- 

p(‘ll<*<*S. 

4. Kive eertilieales wen* issm‘d to Shelton and all of 
them \V(‘n‘<lnly paid hy Harper (I^*e., ID. 4S) without 
any knowledm* hy him that Sln‘lto?i was not payinir tin* 
snh*<*ontra<*tois ( Iu‘e., 4S). 

7). On Fehruary d, IJOd, Shelton wholly and finally 
diseontinu(*d his own employment (Kee., 47) and 
abandoned the eontraet and th(‘i-efore by its expi-(‘ss 
t(‘rms (Art. \\ l\ee., Ki) he was “ not i*ntith‘d to re¬ 
ceive any further payment" th(‘reun(h*r. 

I In* first intoiination |•(*eeiv(*d by llar])er that 
Sh«*lton had not paid some of his snh-eonti'u(*t(U‘s was 
the letter of .March 27, l!t2:) (hN‘e., 2!)), from Halliher 

i'c lluirnelv. 

* 

'rin* thr(‘e nnmihs within which notice of lien mav 
he filed under S(*c. 12.‘>S, ('oih* D. (’., comnn‘nced to i-un 
nil Fehruary d, Iffd."), win*!) Shelton (piit tin* j(»h, h‘av- 
inir it nneoinpleted ( |?ee., 42, 47). 

al Ark. Ihisham d'oors. 

4t> (’oipus Juris 1()7, note 1>1. 

'rin* n(»tic«‘s of litms tiled May 14, 1!)2:), by Hallihi*!- iV: 
llui;u(‘ly, and June IS, 1D2:), by llnddh*ston ( l\ec., ID), 
were therefort* to(» late and inop(*rativt*. 


H. (Jallilirr cK: Hujj:iu‘ly ( 1 (‘Hv(‘ 1 ’(m 1 no inatorials at*t(‘r 
.laniiary lo, (Hoc., ' 29 ), and Iluddloston coniphdod 
the tilinij: on January 12, li)2r) (Hoc., 22), and thus com- 
])lctcd their snh-contract and contract on those dates, 
thi-(‘e months after IIar])er made his thii'd paynumt of 
$2,S00.()() to Shelton on the archit(‘ct's certili(*at(‘ that 
th(‘ ]>nildin,ir was nndm* roof (lH‘c., 17, 42)), wlum the 
Inmher and lilin<r had h(‘come fixtnr(‘s. 

Th(‘ Ai‘chit(‘ct, Moss, t(‘stifi(*d (H('(*., 4.‘>), “ Shel¬ 
ton's c(‘itilica1(‘s \V(‘r(‘ irivcm ah(‘ad of tim(‘. Wlum 
Slndton needed mon(‘y and Har])(‘r was willim^ to ])ay 
him a C(‘i'tilicati* was issn(*d,’' hnt th(‘re was no (*vi- 
d(‘nc(‘ tmidimr to prove that such advance's w(‘i*e for 
tin* purpose' of ave)idinu: any ])rovisie)n e)f the' (\)de' 
I). ('. e)r of eh'fe'atinu: anv lie'll, hnt on the e'eintrarv the 
e'vieh'iit jnirpose' was to e'liahh' She'lton to pay his e*re‘d- 
iteirs, the' snh-e*e)ntrae*tors, as in 7 Ap]). D. J22, JJ4, 
.■)J7, Ile'rrill aiiel Demovan, holdinic sne*h payme'iits to 
he' me'rely e'epiitahh' snhdivisions eif the' ])ayme'nts nu'n- 
tienie'd in llarpe'i 's e*ontrae*t and injnre'el iiei eine'. This 
(h'cision was approve'd in Ih App. D. lot), ir)7. Ins. 
('(). r. She'elel. 

KL 'I’c'stiine)!!v was addne*e'd hv the' claimants in an 
• • 

‘'ftort to show that some' of the' $.*),70().20 was for e'xtras 
which She'lton was neet hound te) furnish, hnt all the)se 
payme'iits we're' maeh' npeni are‘hite'e*t's e*e'rt itie*ate's 
wliie'h are' e*e)ne*lnsive' anel, it appe'ars that, e'xce'])tinij^ 
peessihly a fe'W e)f the'in, ne)l ieh'iit ilie'el, all we're' in e*enn- 
ph'lieni e)f She'ltem’s e*e)ntrae*t. Xee writte'ii eereh'r eif the' 
are*hite'e*t feer siie'h e'xtras alle'ue'el hy the' e*laimants was 
prexlne'e'el in e'vieh'iie'e' ( He'e*., lo). 

11. The' aiTLrre'uate' ameiiint feir wliie*li llarpe'r is 
liahh' is limite'el iineh'r (\)ele' Se'e'tiein 1240 te) the' halane*e 
wliie'h She'heni is e'litith'el te) re'e*e)Ve'r fre)ni llarpe'r. 
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12. rndcr (Vk 1(‘ S(‘cti()?i rj.')? Jiiid upon tlu* (*vid(*iu*i* 
no pnrsoind jndirninnt can he (Mitered airainsl Ilar])er 
in tliis suit. 

Each of the paynuMits to Shelton, amountinir in 
all to $12,2hh.(M), and of IlarjaM 's j>ayments to otliers, 
aniountinir in all to was made* in irood faith, 

upon a (HM'titicate of the eontractoi’ and all in aeeoi’d- 
anee with the llarjxM* and Sludton contract. 

14. The balance, $ 1,0!M).S(l, which he tiMidiMs is tin* 
utmost he couhl he held for in this suit. 


IT). After .lanuary 1!>, llJl’a, thi‘ date* (d‘ the lat(‘st of 
said }»ayments to Shelton, no furthcM* paynuMits wtuv 
mad(' or hecame due to him from IlarpiM*. 

It). l>(‘for(‘ 1 larpiM’ can he held liahh* th(‘ suh-contrac- 
tors should produce c(mM iticates from the ai'chit(*ct foi‘ 
t he amounts du(‘tI kmu ( 1\(‘c.. 17). 

17. All information rcMpiired under ( NxU* S<*c. 124.4 
was tiliMl July 2.4, 11>2.'), with llarp(M*’s answiM* (l\*ec., 
II, I!), 4!)). 
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Statement of Facts 

The a])})ellee, (hilliher 6s: Hui^’uely, hrou£»'ht suit 
to enforce a mechanic's lien against property 
owned by the defendant, Georue T. Harper. It is 
alleg’ed (Rec. M) that it furnished lumber for the 
completion of the buildin.u owned by Harper, at 
the request of W. R. Shelton, the contractor, and 
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that there is a balance clue of $585.36. The plain¬ 
tiff alleges that it was not informed as to the 
terms of the contract under which the work con¬ 
tracted for was done and that it had on March 27, 
1925, demanded of the defendant Harper to see a 
copy of the contract and that the defendant Har¬ 
per had failed and refused to ^ive such informa¬ 
tion. It further alleged the filinir of its lien (Par. 
7, Rec. 8) and that the work on said building has 
not been completed. The bill was sworn to on May 
10th, 1925, and was filed May 21, 1925. 

W. T. Galliher Bros., Inc., which was named 
as a defendant, filed an answer setting up its right 
to a lien undei* the same contract with Shelton and 
claimed $700.50. It further alleged that it had 
served a notice on the defendant. Harper, in ac¬ 
cordance with the Code, Section 1248 and prayed 
for settlement of its lien through mechanic’s lien 
proceedings. 

The defendant Hai'per answered, admitted the 
averments of Par. 7 of the bill (Rec. 12) and 
claimed that he had a balance owing to Shelton of 
oniv $1099.80. 

The court’s decree (Rec. 25), in accoi’dance 
with the rules of the court below, does not assign 
reasons foi* the decree. 

The appellant seems to have submerged the 
])rincipal issue of the case, i. e., whethei* Harper 
had suflicient money to pay sub contractors and 
to have ai’gued as his primary point his failure to 
answer the lettei’s, demanding the terms of the 


contract and the amount due to the contractor. If 
there is sufficient money in hand to pay the sub¬ 
contractors, there was no occasion for the court 
below and, of course, none for this court, to con¬ 
sider the question as to the failure to reply to the 
demands of the plaintiff and the other defendants. 
An earnest effort is made hereby in this brief, to 
show the court, from an analysis of the figures, 
that there is ample money, in justice and good con¬ 
science, in Harper’s hands to pay these sub-con- 
tractors, and the only answer that appellant cares 
to make about it is to shift responsibility, saying 
that the building was completed before it was and 
that the statute (Sec. 1288) in referring to ‘‘three 
months after the completion of said building,” 
meant three months after the contractor had aban¬ 
doned it uncompleted. It is respectfully submit¬ 
ted that it needs no argument to show the error 
in a proposition of that kind, where it is plain con- 
stiaiction of the language of the Code. An an¬ 
alysis of the figures seems moi*e appi-opriate under 
the subject of argument and will be treated under 
that subject. We trust that the appellees will be 
pardoned for not reviewing the facts with respect 
to the analysis here. 

On March 27, 1925, Galiiher it Huguelv sent to 
the defendant, Hai*per, by registered mail, a letter 
( Rec. 29). Appellant's brief (Page 8) says that 
there is not a scintilla of proof of any actual re¬ 
fusal by Harper to let the plaintiff see the contract 
or to furnish the information. The court is re- 
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spectfully asked to compare the statement of the 
witness, Huguely, (Rec. 29) with that of the wit¬ 
ness, Shea, (Rec. 48) on this subject and form its 
own conclusions. Huguely testified that he never 
received the information called for in the letter, 
nor any of the information with respect to the con¬ 
tract, eithei* from Hari)ei’ or Shea, that he had 
never received a telephone conversation from Shea 
to the effect that he could see the contract by call¬ 
ing at Shea’s office. Witness described in detail 
the organization of his office and said that no one 
in his organization had evei* toUl him of anv such 
telej)hone call and that as far as he could leai’n no 
one had evei* i*eceived such call. 

Can it be siu'pi’ising that th(* coin’t solved an 
issue of fact of this kind in favor of the plaintiff 
on this kind of testimony? 

On Mav 28, 1925, (Rec. *10) K. Phnoi’v Oallihei* 

• • 

delivei’ed to the def(‘ndant, Hai’pei*, a lettei* which 
complied with Section 128,4 of the Code f Rec. 
80-81 ). 

(lalliher testitied that the infoianation called foi* 
by this lettei* had n(‘ver lieen given to him nor to 
his linn. 

Shea’s testimon'* on this subicct is set forth on 

• •' 

page 45. Emory ^’i*i'Iiher was asked about it on 
cross examination (Rec. 8,1). The court is re¬ 
spectfully asked to compare the two statements 
and to see if there can be any (piestion as to why 
the court below should solve the issue of fact in 
favor of Galliher. Shea’s testimonv is uncertain 
and indefinite. Galliher’s is direct and definite. 
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Roth of these concerns furnished lumber for the 
completion of Harper’s house and neither of them 
has been paid. 


Argument 

A))}ouuf Due Under the Contract 

It is i’es])ectfully submitted that these parties 
have a right to a mechanic's lien with oi* without 
respect to Section 124.*^) of the Code of Law of the 
District of Columbia. 

The ])arties on whose behalf this brief is tiled 
I’espectfully submit that in ecjuity and good con¬ 
science the defendant Hai’pei* ought to pay the 

liens which they have filed entirely aside and 

« • 

apart from any ({uestion of penalty. He had en¬ 
tered into a contract with the defendant Shelton 
for the completion of a house, the third payment 
under which became due when the house was un¬ 
der roof (Rec. 17). Har])er made this third pay¬ 
ment Oct. 22nd, (Rec. 11) and 43), although Hud¬ 
dleston did not start the roof until Dec. 15th (Rec. 
37) and it was not completed until Dec. 30 (Rec. 
30). In other words, Hai’per made a ])ayment on 
Octobei’ 22(1, which was not called for bv his con- 
ti’act until the house was undei- roof and the roof 
(lid not begin until Dec. 15th. On Dec. 5th (Rec. 
10 i he made a fourth payment which was not 
called for until the house was plastered (Rec. 17). 
Why did he anticipate these payments? The ans¬ 
wer seems to lie in the extras which Shelton had 
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done (Rec. 38 and 39). If Shelton was doing- ex¬ 
tra work it is not surpiasing that Harper paid in 
advance, because the advance payments might 
cover the extras, but if Shelton was not doing ex¬ 
tra work, there is no satisfactory answer in the 
record, consistent with good conscience, as to why 
these advance payments should have been made. 

The witness, Fi’ank Havennei’, who was fore¬ 
man for Shelton, ( Rec. 38) places these extras at 
$1,345. The extras and changes were ordered in 
the witness's presence and the amount was spoken 
of in his ])i’esence. The amount was on a slip of 
paper which put the extras at $1,345. and that 
the last time he saw it, it was in the possession of 
the ai’chitect. Havennei* testilied that there was 
a $2,7(U) j)ayment due Shelton at the time and be¬ 
fore Shelton left, on which there had been a $1,000 
paid by Harpei* ( IUt. 39). The ai’chitect. Moss, 
(Rec. 39) testilied that there was an itemized list 
showing the work that Shelton did in addition to 
the conti’act and spccilications. Witness, Moss, 
was under the imj)ression that it was among the 
papers in the coui*t room; it was an itemized bill 
made out to Shelton in manuscript, witness had 
asked Shelton for a bill and Shelton had given it 
to him. Most of the extras Hai’})er had ordered. 
This witness testilied ( Rec. 42) that when Shelton 


left the job, the only thing that he had failed to do 
was, the finishing of the ti’im out, such as setting- 
mason cabinets, hanging doors, painting and scra])- 
ing doors and that there was no reason for taking it 
out of Shelton’s hands, except that he was sick. 
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For this little work (Rec. lo) the defendant, 
Harper, claims to have expended $3,720. It is re¬ 
spectfully submitted that this is incredible. 

The witness, Heoree T. Harper, (Rec. 47-49) 
was most uncei’tain on the subject of these extras. 

There must have been some reason for paying- 
Shelton so far in advance of the installments on his 
contract. Assuminiz’ that substantial extras had 
been provided, this would furnish a i^ood reason 
and it is the only reason that has been given that 

is consistent with honestv. 

« 

It is i-espectfully submitted that to the amount of 
$1099. SO, which the answer of Hai’i)er shows ( Rec. 
13) to be the balance, there is at all events to be 
added the sum of $1,345 for exti*as due to Shelton 
foi- woi’k on the conti’act, pidoi* to the time that it 
was taken from him. 

Moss testilied (Ii(‘c. 42) that he was under the 
impi’ession that the unpaid balance due Shelton 
was suflicient to complete the job. This, of course, 
must mean that it was sufficient to j)ay the debts 
against th(‘ house. He said (Rec. 40) that at a 
confei’ence, they all thought thei’e was enough um 
j)aid balance to complete the job and that it was 
agi-eed at the confei’ence that the witness should 
])i*oceed with the work and complete the job and 
pay for all mateidals and labor out of the remain¬ 
ing fund. “Witness’s idea was to pay up the 
whole thing, if possible to do it, out of the remain¬ 
ing funds and ‘at that time we presumed there was 
sufficient to covei* the whole thing’ ” ( Rec. 40). 

It is respectfully submitted that no good reason 
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has bee?! shown whv this was not coi*i*ect. Moss, 
an experienced architect, was not asked to com- 
l)lete the job, but the whole mattei* was taken out 
of his hands and put into the hands of a lawyer, 
James William Shea (Itec. 40). Neither was any 
other architect or responsible buildei* asked either 
to take it or bid u])on it. The defendant. Harper, 
who knew nothin^' about buildint>', apparently un¬ 
dertook the completion of the buildinia’, with the 
assistance of Havenner, who was em])loyed as a 
sui)erintendent on a weekly wa.ue. No attempt 
was apparently made to hold down the expense 
or to see that it was done at a propei’ price. Var¬ 
ious chan.ues were nnide in the course of construc¬ 
tion fr(nn the plans and specifications, and the ev¬ 
idence upon this point, it is res|)ectfully submitted, 

is hardly satisfactoi’v. Shelton was not in default 

• « 

under his contract when the same was taken from 
him (Rec. Mf) and 40). 

Althoueh Harper states that Shelton (juit work 
F(‘b. 'A(] ' Rec. 4!‘), Moss, the architect, did not 
advise Harpei* that Shelton had faiknl and 
ne.electt‘d to ])erform his contract until July H)th 


( Rec. -M) i. 

None ('f those who had furnished labor and ma- 
te)'ial after Harper took ovei* th(‘ job, save Reeves, 

was ofl’ei’od as a witness bv the defendant and it is 

« 

respectfully submitted that pai*t of Iteeve’s work 
was in addition to that called foi* by the i)lans and 
specifications (Rec. 42). 

Takiiyc the evidence as a whole, it is respect¬ 
fully submitted, that it certainly should not be 
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construed to weigh against that of the architect’s 
and Harper's statements at the time the work was 
taken over by Harper, to the effect that there was 
sufficient money to pay everybody (Rec. 81-89-40- 
41-42). If there was sufficient money then, it is 
i*espectfully submitted, there should be now, to 
these material men, who have furnished their lum¬ 
ber in good faith. 

Under the averments of the intervening ])eti- 
tion of Hai’wood & Langley and the pi’oof tendered 
to the court, they did exti*a work undei* direct con¬ 
tract with Harper, amounting to $881.82 (Rec. 
21-84 to 80). It is res])ectfully submitted that 
this should not be taken into consideration in fig¬ 
uring the balance due to Shelton and consecjuently 
to the other i)arties. Harwood and Langley have 


a claim of $125.81 under the contract with Shel¬ 


ton. 

The claim of Huddleston is predicated upon a 
direct contract with Harper (Rec. 22-87). 


It is respectfully submitted, that under the con- 
ti’act with Shelton, there was due to sub-contrac¬ 
tors, exclusive of intei’est as follows:— 


Callihcr & Hu^rufly, Inc-.$r):jr).;ir) 

W. T. CallihcM- & I’.n.s. 700.50 

K. G. Shafer (’o. 015.72 

Harwood &Lan^rley (on contraet with Shelton). 125.31 

Total .$1070.89 


If the Huddleston claim is to be construed as 
coming under the Shelton contract, it would make 
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a total of $3076.89 due under the Shelton contract 
and $881.82 for extras furnished by Harwood and 
Langley on a direct contract with Harper (Rec. 
21 ).‘ 

It is respectfully submitted that there was moi'e 
money due from the defendant, Harper, to Shel¬ 
ton than was sufficient to pay the claims of con¬ 
tractors. 

It is respectfully submitted that the following 
figures demonstrate this: 

Contract price (»f house . $17,000. (Rec. 17) 

Kxtras furnished by Shelton before c»)n- 

tract was taken from Shelton . I,.'!!.") (Rec. IIS-10) 

IS.liir, 

I’aymt‘nts to Shelton . 12.200 (Rec. 12) 

Balance <lue to .Shelton and to complete 

house . 

Liens due under .Shelton’s contract, (In¬ 
cluding: Huddleston). 


Balance to enable Harper to complete con¬ 
tract under ori>:inal plans and siK‘ci- 
tications . $2,008.11 

It is respectfully sulimitted that the evidence 
does not satisfactorily show that the cost of com- 
jileting Shelton's contract in a manner that a rea¬ 
sonable man ought to have exercised, was in excess 
of this sum: on the conti’ary, the testimony of 
Havenner and Moss negatives such theory (Rec. 
38 to 43 inclusive). 


<;,i i.'). 
2.070.80 
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The court below heard and saw the witnesses. 
Can it be said that its judgment was wrong on this 
matter, when the ligures so plainly demonstrate 
that it was right? 

Demand far the Terms of the Contract 


The decree of court (Rec. 25) does not show 
the reasons foi* the court’s decree. Whether it was 
based on the calculations above made oi* because 
of the failure to answer the demands of the par¬ 
ties, or on both, or on one theory for one and the 
other theory for the others, is not shown in the 
record. The appellant (page 8 of the brief) char¬ 
acterizes the request of Galliher & Huguely (Rec. 
29) as a “polite request.” Can it be that such re- 
(piest must be offensive to be effective? The re- 
(piest of Galliher & Huguely was certainly, it is 
res])ectfully submitted, in substantial compliance 
with Section 1242 of the Code and it is apparent 
from Shea’s testimony (page 8, aj)pellant’s brief) 

( Rec. 42 to 4b inclusive) that he did not misunder¬ 
stand it and he as a lawyer, was bound to know to 

what thev were entitled under the law. There is a 

« 

sharp issue of face between Huguely ( Rec. 29-20), 
Galliher ( Rec. 21) and Shea (Rec. 42 ) as to what 
haj)pened after this i*e(iuest and it is not sui’pris- 
ing that the court below took Huguely’s and Galli- 
her’s statements on this issue of fact, instead of 
Shea’s. 

After all is said on this subject, the demands 
of both of these firms were ignored until the ans- 
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wer was filed in the case. This does not seem to 
he the contemplation of the act, nor within the il- 
luminatinii- opinion of the court below in Washin^?- 
ton I>rick iS: Terra Cotta Co. vs. McDonnell, 39 W. 

L. n. 162 . 

The appellant's brief (Page 9) contends that 
section 1243 reipiires a demand to be made while 
the work is being done, and that because Harper 
took ovei’ the work on Feb. 3rd, that Calliher & 
Huguely could not make their demand on March 
27th. It is res])ectfully submitted, that this is 
not the meaning of the section. 

This court has an analogous situation to adjudi¬ 
cate in the case of Woodward & Lothroj) vs. Union 
Trust Co., V.^ A])p. D. C. 177. The court had un¬ 
der consideration 1254, which ])rovides that “in 
any suit to enforce a lien" the owner might dis¬ 
charge the lien by j)aying the amount into court or 
by giving an undertaking. The contention of 
c(ninsel there was that the i)ayment into court be¬ 
fore suit was filed was unauthoidzed bv the statute. 

4 

This court said ( Page 177), “in substance and ef¬ 
fect that thei’e was a compliance with the terms of 
the statute. To hold otherwise would be to ])refer 
form to substance." 

It is argued by the appellant ( Brief 9) that the 
three months within which liens might be filed be¬ 
gan on Feb. 1925, and that any liens filed after 
May 3rd, 1925, were beyond the time limit. Ap- 
])ellant characterized F"eb. 3d, as being the time 
when Shelton abandoned the work; as a matter of 
fact, it is the time when Harper put Shelton off 
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the work, although he owed him a considerable 
amount of monev at that time (Rec. 39). 

It would certainly be a most forced construction 
of Sec. 1238 to limit the term ‘'during the con¬ 
struction or within three months aftei* the comple¬ 
tion of said building” to the date that counsel has 
argued. 


It is respectfully submitted that it certainly 
would be strange construction to say that while 
the terms of the statute give the contractoi’ three 
months after the c()m])letion of such building, that 
it means three months only aftei’ the owner puts 
the contractor off. There* may be ocular.visible, 
real evidence as to wheth(*r a building is completed 
but no possilde means of knowledge by a subcon- 
ti’actor as to dissentions iietween the owner a.nd 
contractor and the date that the statute fixes is a 
time of which the senses of the parties might know. 
Evidently, the* whole matter of this date is an af¬ 
terthought on the ])ai’t of the defendant. The bill 
was tiled May 21st, 192“), and alk'gerl that this 
work on the iniilding harl not been completed i Rec. 
3). The answer which was tiled July 23, 1925 
(Rec. 12) admits the av(*rments of this para¬ 
graph. Further on the answer says that the build¬ 
ing was uncom])leted on Feb. 3, 1925 (Rec. 13) 
and tenders payment of the sum that Har])er con¬ 
cedes to be due to those* entitled thereto. 

Some faint contention is made by appellant that 
payments could only be made upon certificates of 
the architect and as soon as the architect found 
them, he did 0. K. .some bills for payment. He did 
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not function as he formerly had done after Shel- 

t 

ton was put off the job ( Rec. o9-42). It is hard to 
conceive how there is room for this kind of con¬ 
tention. If the architect ou.cht to have given cer¬ 
tificates these people ought to have been paid. 

It is respectfully submitted that in ecpiity and 
good conscience the material men ought to be ])aid 
and that the decree should be affirmed. 

Itespect fu 1 ly subm itted, 

Baths W’.vkkkx, 

H. WiNSHir Whhatlkv, 

Aff(frnej/s /or Gallilier S: Huffuely 
S: ir. T. rrainiicrX- 
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DISTRICT OF COLUMBIA 


No. 4678 


George T. Harper, Appellant^ 

vs. 

Galliher & Huguely, Inc., a corporation, 

W. T. Galliher & Bros., Inc., a corporation, 

E. G. Schafer & Co., Inc., a corporation, 

J. H. Harwood & R. E. Langley, trading as Har¬ 
wood & Langley, 

Jarrett E. Huddleston, trading as M. C. Hud¬ 
dleston & Co., Appellees, 

BRIEF FOR APPELLEES, 

J. H. Harwood and R. E. Langley, 
trading as Harwood & Langley. 


STATEMENT OF THE CASE 

Your appellees believing that the plaintiff has 
not set forth the testimony with sufficient clear¬ 
ness now offer to this Honorable Court a state¬ 
ment of the testimony of the case in so far as it is 
material and relevant to the claim of the appellees. 

Harwood & Langley (R. 34-35) entered into a 
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contract, based on original plans and specifications 
on August 12, 1924, with W. B. Shelton to furnish 
material and erect brick and tile work on Mr. Har¬ 
per's house for Twenty-Five Hundred and Sev¬ 
enty ($2,570.00) Dollars. No provision was made 
in the plans for a garage, but subsequently Shel¬ 
ton produced garage drawings and asked your ap¬ 
pellees to bid on them and a price of Two Hundred 
and Eighty ($280.00) Dollars was given, which 
was accepted by Shelton. 

Certain extra work was done, comprising the 
following items: (R. 35) An extra wall for the 
garage, because the w^all went to a greater depth 
than that actually shown on the drawings. After 
installation of the lintels, according to plans and 
specifications, the architect, desiring a different 
style, ordered them changed. The grades shown 
on the drawings were not adhered to, but were 
lowered and for that reason, extra face brick was 
necessary below the original grade for which a 
charge was made. Harper ordered direct from 
your appellees, the window and additions in the 
basement and also partitions in the basement. The 
partitions were not showm on the original plans 
given to your appellees for the purpose of figuring 
on the job, but were shown on subsequent 
drawings. 

The charges were as follows: 


Contract and garage_$2,850.00 

Extras _ 301.82 


Total 


$3,151.82 
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The total payments received (R. 36) were 
Twenty-Two Hundred and Seventy ($2,270.00) 
Dollars, One Hundred and Twenty-Five Dollars 
and Thirty-One Cents ($125.31) of which was the 
amount paid on the Cathedral Avenue job, having 
no connection with the Harper job. This made a 
total payment of Two Thousand, One Hundred 
and Forty-Four Dollars and Sixty-Nine Cents 
($2,144.69), which left a balance due of One 
Thousand and Seven Dollars and Thirteen Cents 
($1,007.13). 

Frank Havenner, who testified on behalf of the 
defendants (R. 38), was the foreman for Shelton 
at the time Harper took over the job from Shelton 
and at that time there was due Shelton, besides 
the money owing on the contract, the sum of 
Thirteen Hundred and Forty-Five ($1,345.00) 
Dollars for extras and changes which Harper had 
ordered Shelton to make. These extras and 
changes were ordered in the presence of the wit¬ 
ness and the amount spoken of in his presence and 
the full amounts were contained on a slip of paper, 
which made the extras. Thirteen Hundred and 
Forty-Five ($1,345.00) Dollars. The last time 
Havenner saw the paper it was in the possession 
of the architect. Havenner (R. 39), qualifying as 
an expert, testified that Thirteen Hundred and 
Forty-Five ($1,345.00) Dollars for extras was a 
reasonable charge for the extra work done while 
Shelton was on the job. Some changes and addi¬ 
tions were made before Harper took over the job 
and they were as follows: The addition of a toilet 
and a room down in the basement, an arch door to 
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the hall, a counter in the breakfast alcove, a cabi¬ 
net in the pantry and a stone around the front 
entrance. 

Harper (R. 39), when he took over the job, em¬ 
ployed Havenner as superintendent at a weekly 
wage to finish the work under Harper’s super¬ 
vision. Further changes and additions were made 
that did not conform with the original plans and 
specifications of Shelton’s contract. There was a 
payment of Twenty-Seven Hundred ($2,700.00) 
Dollars due to Shelton at or before the time Shel¬ 
ton left the job, on which Harper had only paid 
One Thousand ($1,000.00) Dollars. The build¬ 
ing was under roof on December 30, 1924. 

Louis R. Moss (R. 39), the architect of the 
building, testified that on July 16, 1924 (meaning 
1925) he advised Harper by letter that Shelton 
had failed and neglected to perform his contract. 
At this time the house had been completed and 
Harper was occupying it and he was aware that 
Harper had actually taken over the work from 
Shelton in February, 1925. There was some 
little extra work on which architect’s certificates 
were issued which perhaps should be added to 
Shelton’s contract. 

On being shown certificates issued while Shel¬ 
ton was superintendent. Moss could not say 
whether they, or some of them, might have been 
issued partly on account of the contract or 
partly on account of extras. He identified (R. 
40) certain other certificates as being payment for 
work necessary to complete the building after 
Shelton left. At times, Shelton needed money very 
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badly, prior to the work being completed, but it 
was only with the consent of Harper that certifi¬ 
cates were issued. Shelton's certificates (R. 43) 
were given ahead of time. When Shelton needed 
money and Harper was willing to pay him, a cer¬ 
tificate was issued. The payment for the roof was 
made October 22, 1924 (R. 43). 

Moss (R. 41) thought there was an itemized 
list somewhere of the work which Shelton did 
in addition to the plans and specifications, show¬ 
ing the addition of a toilet on the first floor, 
small sink in the breakfast room or pantry and 
other small additions, which he could not recall. 
He thought there was a bill for it somewhere. 
He was under the impression it was among the 
papers in the Courtroom. Shelton spoke about 
some extras and on the request of Moss, Shelton 
gave him a bill for the same. This bill was in 
manuscript, but he could not tell what the extras 
amounted to nor could he tell when he last saw 
the paper, except that it was some time before 
Shelton went to the hospital. Moss put the bill 
with the rest of his papers, but could not say 
definitely whether he gave it to Harper, or remem¬ 
ber whether he told Haiper about it or whether 
he showed it to him. He knows that all the extras 
had been ordered by Harper. Extras, as a rule, 
are included in the final payment. 

When Shelton quit (R. 41), there was very little 
left to be done in order to get a certificate for the 
trim out payment. Moss told C. E. Galliher that 
Shelton was entitled to the trim out payment, but 
that the whole matter had been taken out of Moss' 
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hands and was put in the hands of a lawyer, Mr. 
James William Shea. Moss had very little to do 
with the matter after the accounts had been taken 
out of his hands except to issue certificates in pay¬ 
ment of their payroll and the items required to 
finish up the work. Moss (R. 42) had nothing to 
do with the employment of the men who were to 
do the work, this being attended to by Harper, nor 
was Moss asked to supervise the reasonableness of 
the charges. 

Mr. Reeves (R. 42), Mr. Harper's brother-in- 
law, was one of those called in to help finish the 
work. The extras were a toilet on the first floor 
rear, a door on the back of the garage, an extra 
room in the basement, a change in the window on 
the rear of the kitchen wall, installation of a sink 
in the breakfast room and stone instead of mortar 
jams. 

A walk from the kitchen to the garage and a 
certain amount of coping around the front of the 
lots were also extra. Only rough grading was 
covered by the specification. If a table was put 
in the breakfast room, this was also an extra. He 
could not give an idea of what the extras w^ould 
amount to. 

At the time Shelton left on February 3, 1925, 
the garage was uncompleted. It was necessary to 
finish the trim out such as setting Mason cabinets, 
hanging doors, painting and scraping floors. In 
response to question from the Court, Moss said 
that he was under the impression that the unpaid 
balance would be sufficient to do the rest of the 
work under the contract. At a conference with 
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Galliher (R. 40), they all thought that there was 
enough unpaid balance on the contract to finish 
up the work, that is, that there was sufficient 
money to cover the whole thing. Harper was 
present at this conference. 

J. William Shea (R. 43), attorney for Harper, 
received a request from the attorney for the appel¬ 
lees, either through a letter addressed to Shea or 
personally or some other form, through Mr. 
Harper, for the papei's and Shea had all the 
papers. He got a private memorandum, opened 
it and gave the papers to Harper and directed 
Harper to go to the office of the attorney for these 
appellees. He did not go with Harper to the at¬ 
torney’s office. (In the inteiwening petition of the 
appellees (R. 21), it was stated in Paragraph 5, 
that on the 1st day of July, 1925, your petitioners 
through their attorney made demand upon Harper 
for a copy of the contract.) 

Mr. C. E. Galliher (R. 31) stated at a confer¬ 
ence, Mr. Moss, the architect, and Harper stated 
that there was sufficient money to pay everybody. 

The following payments were made by Harper 
before Shelton quit the job: (R. 19) 


1924—September 12_$ 2,800.00 

September 29. 2,800.00 

October 22. 2,800.00 

December 5. 2,800.00 

1926—January 19. 1,000.00 


$12,200.00 
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ARGUMENT 

Appellant, in his brief on page 10, says that the 
claim of the appellees, as stated in the intervening 
petition, would leave a balance due the appellees 
of One Thousand, Five Hundred and Eighty- 
Seven Dollars and Thirteen Cents ($1,587.13) 
instead of One Thousand and Seven Dollars and 
Thirteen Cents ($1,007.13). There was evidently 
some error in the intervening petition in setting 
out the details of the statement, but the balance 
claimed in the petition was One Thousand and 
Seven Dollars and Thirteen Cents, ($1,007.13), 
which was the correct amount due and the balance 
is in accordance with the evidence as offered (R. 
35-36). These appellees made a contract with 
Shelton to do the work on the Harper house for 
Twenty-Five Hundred and Seventy ($2,570.00) 
Dollars and Shelton subsequently showed them 
plans for a garage and they agreed to do the work 
on the same for Two Hundred - and Eighty 
($280.00) Dollars, which offer was accepted by 
Shelton. (R. 34.) 

Appellees Also Entitled to a Lien For Extras 

Testimony of Moss and Havenner shows that 
considerable (R. 38-39-41) extra work was done 
while Shelton was on the job and that the architect 
requested Shelton to get up a statement of the 
amount and the architect put it among his papers. 
Havenner, as an expert, testified that the balance 
of Thirteen Hundred and Forty-Five ($1,345.00) 
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Dollars, for the extras done up to the time that 
Shelton quit the job was reasonable. 

The claim of these appellees for extras is not a 
departure from their claim as stated in their 
notice of lien. They went on the job as sub-con- 
tractors and as is customary on building jobs, 
especially dwellings, it developed as the building 
l)rogressed, that extra work would have to be done 
to properly complete the house and following the 
usual course upon the request of the owner, the 
extra work was done by these appellees. 

Certainly it was never contemplated by the 
framers of the mechanics lien statute, that a sub¬ 
contractor employed on the job, who, as an inci¬ 
dent to his employment, does extra work which 
amounts to a very small percentage of the original 
job, would have to file two (2) liens in order to 
protect himself, one for the balance due under the 
direct contract with the original contractor, claim¬ 
ing a lien under 1239 of the Code and still another 
notice for the amount of the extras, claiming a lien 
under section 1238 of the Code. The notice of in¬ 
tention to hold a mechanics lien in this case did 
not specify that it was filed under any particular 
section of the Code, nor does the law require such 
specification. The notice itself contained the three 
(3) essential averments, namely the amount 
claimed, the name of the party against whose in¬ 
terest the lien was claimed and a description of the 
property to be charged, in accordance with the rul¬ 
ing laid down in 

Fidelity Storage Corporation v. Trussed 
Concrete Steel Company, 35 App. D. C. 1. 
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‘‘Where a building is completed by the own¬ 
er after the abandonment by the contractor, 
the unpaid portion of the contract must be ap¬ 
plied to the expense of completion before re¬ 
course is had to the fund due the contractor 
for extra work/' 

Bates V. Masonic Hall, etc., 88 Hun. 236; 34 
N. Y. Suppl. 598. 

“A lien may attach to the extent of the sum 
due contractor for extra work." 

Smith V. Sheltering Arms, 89 Hun. (N. Y.) 
70; 35 N. Y. Suppl. 62. 

These cases are persuasive as our mechanics 
lien statute follows the New York statute. 


"When a contract for a structure provides 
for changes in the plans and specifications and 
extra work is done in completing the struc¬ 
ture, without a new contract, a sub-contractor 
of any part of the job may perfect a lien on 
the amount due from the owner to the contrac¬ 
tor for such extra work." 

Dunn V. Rankin, 27 Ohio St. 132. 


"The general rule is that where a contract 
is let for a building, extras subsequently or¬ 
dered will be covered by the lien." 

Otis Elevator Co. v. Dusenberry, 95 N. Y., 
Suppl. 959. 
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Rush V. Able, 90 Pa. St. 153. 
Mulrey v. Barrow, 11 Allen 152. 
Martine v. Nelson, 51 Ill. 422. 
Wetmore v. Marsh, 81 la. 677. 


Extent of Appellant’s Liability 


At the time Shelton quit, there was a balance of 
Seventeen Hundred ($1,700.00) Dollars due him 
on the contract (R. 39). At the same time there 
was due to Shelton for extras. Thirteen Hundred 
and Forty-Five ($1,345.00) Dollars, and at pres¬ 
ent there is a balance of One Thousand and Ninety- 
Nine Dollars and Eighty Cents ($1,099.80), 
which is due under the contract and in the hands 
of Mr. Harper. These items total Four Thousand, 
One Hundred and Forty-Four Dollars and Eighty 
Cents ($4,144.80) and if the Court should rule 
that the appellees should look to funds only for 
recompense, they should be allowed a lien up to 
this amount. 

‘‘Where an owner under the terms of a 
building contract undertakes the completion 
of a building shortly before the installment is 
due the contractor, because of the failure of 
the latter to comply with its requirements, the 
materialmen are entitled to liens to the 
amount of such installment, less the sum nec¬ 
essary to pay for defective work to that time 
and to complete it to the stage when such in¬ 
stallment would become due, although nothing 
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would be due the contractor on the completion 
of the building/' Foshay v. Robinson, 137 
N. Y. 134; 32 N. E. 1041. 

All the appellees, however, are entitled to a lien 
regardless of the amount of the funds for the full 
amount of the work done because they all filed 
requests for contract and the evidence shows that 
Mr. Shea, attorney for Harper, responded to the 
request of these appellees, took the papers from a 
memorandum, gave them to Mr. Harper and told 
him to take the papers to the office of the attorney 
for these appellees. He did not accompany Mr. 
Harper (R. 44). Harper gave no testimony on 
this point. 

Burden On Harper to Show Cost Necessary to 

Complete the Job 

Under the terms of the contract (R. 15-16) 
Article 5, if the contractor refuses or neglects to 
supply a sufficiency of properly skilled workmen, 
or of material of the proper quality, or fails to 
prosecute the work with promptness and diligence, 
or fails to perform any of the agreements in the 
contract and if the architect should certify that 
such refusal, neglect or failure, is sufficient ground 
for such action, the owner shall be at liberty to 
terminate the employment of the contractor and 
to enter upon the premises and take possession for 
the purpose of completing the work and to employ 
any other persons to finish the work and to provide 
materials therefor. This provision, however, did 
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not contemplate that when the work was taken 
over by Harper, the architect would have no super¬ 
vision over the changes or have nothing to do with 
hiring the employees or simply issue certificates 
on request of Harper. Because of the high-handed 
method in which Harper took over the work, he 
should be held strictly to account and the burden 
should be on him to show what work was necessary 
to complete the contract after the job was taken 
over and what portion of the work done was extra. 
The evidence shows that extras were done after 
the job was taken over (R. 39-42). Of course, he 
could not deduct from the contract price the 
amount that he spent for extras after he took 
over the job. 

“Where the owner of a building seeks to 
defeat the materialman's claim on the ground 
that a contract was abandoned by a contractor 
and that it cost more than the contract price 
to complete the building, he must show that 
the advanced cost was necessary in order to 
complete the building according to the plans 
and specifications of the original contract." 
Long V. Abeles, 77 Ark. 156; 93 S. W. 67. 

REPLY TO APPELLANTS PROPOSITIONS 

Appellant, in his brief, on page 11, et seq., sets 
out a number of propositions on which he relies. 
To so many of the propositions submitted as are 
relevant to the cause of the appellees, these ap¬ 
pellees make the following responses, following 
the numbers as given by the appellant. 
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1. (1) It is tnae that the contract provides that 
there shall be no alteration in the work except on 
written order of the architect, yet the testimony of 
the superintendent Havenner (R. 38) and of the 
architect (R. 41) shows, at the request of Harper 
extra work was done and that on the request of 
the architect, Shelton made up a bill for these 
extras and gave it to the architect, who put it with 
his papers. All the parties concerned therefore 
waived, from time to time, and at the conclusion 
of the extra work, the provision about the written 
order. Harper’s conduct in ordering the extras 
and discussing the amount due for them, estops 
him from claiming the benefits of this provision of 
the contract. 

(2-3) That at no time during the trial, did the 
appellant take the position that any of the appel¬ 
lees were not entitled to payment because they 
had not received certificates from the architect. At 
no time was objection ever made to the bill of 
these appellees or to the quality of the work done 

bv them. 

«■ 

(4) The contract did not contemplate that 
Harper should in the event of abandonment by 
Shelton, take over the work and handle it exclu- 
sivelv himself. The contract intended that if the 

t 

work had to be taken over, that the architect would 
retain active supervision over the job. The evi¬ 
dence, however, clearly shows that the matter was 
turned over to a lawyer. Harper hired his own 
employees, including his brother-in-law, and Moss 
was not asked about the reasonableness of the 
charges. Moss hired no men, had nothing to do 
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with hiring the employees, maintained no super¬ 
vision over the work and merely, whenever re¬ 
quested by Harper, issued certificates (R. 41). 
Article 2 of the building contract, (R. 14) speci¬ 
fically says “that the work included in this contract 
is to be done under direction of said architects.’^ 

2. These appellees are sub-contractors under 
Shelton for the amount of work done under their 
contract, but for the extra work upon which the 
architect and Shelton agreed and which Harper 
agreed to pay, they were direct contractors and 
should also have a lien therefor. See cases, supra, 
pages 10 and 11. The window and additions in 
rear of house and partition in the basement were 
ordered direct by Harper from Langley. (R. 35.) 

3. The objection made that no instalment is due 
until certificate therefor is issued, is frivolous. No 
such position was taken by the appellant during 
the trial of the case and at no time has there ever 
been any objection to the bill of these appellees 
nor to the quality of their work. 

4. The record shows (Page 43), that Shelton’s 
certificates were given ahead of time. That when 
Shelton needed money and Harper was willing to 
pay him, a certificate was issued. At times (R. 
40), Shelton needed money badly, prior to the 
work being completed, but it was only with the 
consent of Harper that certificates were issued. 

5. It is true Shelton abandoned his contract on 
FebiTiary 3, 1925, but he was entitled to payment 
for all the work done up to that time and Haven- 
ner (R. 39) says that there was a Twenty-Seven 
Hundred ($2,700.00) Dollar payment due Shelton 
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at or before the time he left and that Harper had 
made an advancement of One Thousand ($1,- 
000.00) Dollars thereon. This would leave Seven¬ 
teen Hundred ($1,700.00) Dollars due Shelton on 
the contract, regardless of the amount due on 
extras, and in addition, there was due for extras 
to Shelton the sum of Thirteen Hundred and 
Forty-Five ($1,345.00) Dollars, at the time that he 
discontinued his employment. 

6. Notice of intention to hold lien against Har¬ 
per’s property was filed by these appellees on 
March 28, 1925. 

7-8. These propositions are not replied to here 
because they are not relevant to appellee’s cause. 

9. These advances (R. 43) were made with 
Harper’s consent and whenever Shelton needed 
money. At times (R. 40) Shelton needed money 
very badly, prior to the w^ork being completed and 
the architect issued a certificate only with consent 
of Harper. This shows that Harper and the archi¬ 
tect knew that Shelton was pressed for funds and 
Harper was charged with the duty of seeing that 
Shelton paid his sub-contractors. This house was 
under roof on December 30, 1924 (R. 39), yet the 
appellant had made the third payment on October 
27 (R. 19) which w^as not required until the house 
was under roof. On December 5, he made the 
fourth payment, which was not to be made until 
the house was plastered (R. 17). He anticipated 
these payments when, as the architect says, Shelton 
was badly in need of money. Shelton’s need, as a 
matter of law, put Harper on notice and he should 
have seen that the sub-contractors were taken care 
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of. The next payment after December 5, that 
would be due, would be the trim out payment (R. 
17) and Moss testified this was due at the time 
Shelton quit. (R. 41.) 

10. How could the architect's certificates be 
conclusive for the work done after Shelton quit 
when Moss, architect (R. 41-42), testified at the 
time the trim out payment was due, the matter 
was taken over by Mr. Shea, Harper^s attorney 
and Moss had very little to do with it thereafter 
except to issue certificates in payment of his pay¬ 
rolls and items necessary to finish up the work? 
Moss had nothing to do with the employment of 
the men and was not asked to supervise the rea¬ 
sonableness of the charges. Certainly these appel¬ 
lees cannot be bound by certificates issued under 
such circumstances. This was simply a method 
of Harper's to make an outward show of comply¬ 
ing with the contract. 

The contract (R. 15-16), Article 5, provides 
that in the event of the refusal and neglect and 
failure of the contractors to perform the work, if 
the architect is satisfied that such refusal, neglect 
or failure is sufficient ground for such action, the 
owner is at liberty to terminate the employment 
of the contractor for the said work and to enter 
upon the premises and take possession, etc. It is 
conceded by both sides that Shelton quit the job 
about February 3. The evidence shows that cer¬ 
tificates were issued by the architect, subsequent 
to that on Harper's request. Formal notice was 
not sent by the architect to Harper until July 16, 
1925 (R. 39). (Inadvertently the record gives 
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the year as 1924.) This was done as were the pay¬ 
ments on the certificates by Harper, merely to 
make an outward show of carrying out the form 
of the contract for the architect well knew that at 
the time he sent the letter, the house was completed 
and Harper was living in it. 

No objection was made at the trial that the 
appellees had received no written order for extras. 
The record shows, however, that Shelton at the 
architect’s request prepared a bill for extras (R. 
41). This was placed by the architect with his 
papers. Havenner (R. 38) testified that these 
extras and changes were ordered in Har])er’s pres¬ 
ence and the amounts were spoken of in Harper’s 
presence. This would certainly be a waiver of the 
provision of the contract or at least would estop 
Harper from setting up this provision of the con¬ 
tract. The architect’s certificates were not con¬ 
clusive for reasons stated supra. 

11. Harper couldn’t be liable only for the bal¬ 
ance in his hands because the testimony shows 
that extras were done after the work was taken 
over (R. 39). The amount of these extras was a 
matter peculiarly in the knowledge of Harper and 
the burden was upon him to show what work was 
done in compliance with the contract and what 
work was extra. Up to the time of Shelton’s aban¬ 
donment of the contract, there was Thirteen Hun¬ 
dred and Forty-Five ($1,345.00) Dollars due 
Shelton, extra (R. 38) out of this fund. Beyond 
any question, the extra work done by the appellees 
would have to be paid. See cases, supra, pages 
10 and 11. 
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12. Harper by his conduct in taking over the job 
himself and not having the architect supervise the 
work or pass upon the reasonableness of the 
charges for the work done has created a condition 
which estops him from seeking the benefits of Sec¬ 
tion 1257, for under the terms of the contract (R. 
14), Paragraph 2, the work included in this con¬ 
tract is to be done under the direction of said arch¬ 
itect. When Harper elected to go ahead with the 
job himself, in violation of the terms of the con¬ 
tract, he lost any right under 1257, because the 
terms of the contract contemplate that if the work 
is to be taken over or abandoned that, of course, 
the work would be done under the supervision of 
the architect. 

13. The payment of Thirty-Seven Hundred Dol¬ 
lars and Twenty Cents ($3,700.20) was made up¬ 
on the certificates of the architect (R. 41-42), 
when the architect had nothing to do with the em¬ 
ployment of the men and was not asked to super¬ 
vise the reasonableness of the charges. Certainly 
these certificates were not issued within the mean¬ 
ing of the contract; nor, issued under these cir¬ 
cumstances, are they binding on the parties to the 
contract. 

14. These appellees deny that the balance of 
One Thousand and Ninety-Nine Dollars and 
Eighty Cents ($1,099.80) is the utmost that 
Harper can be held for in this suit. On the con¬ 
trary, they say that he can be held for this amount, 
together with the sum of Thirteen Hundred and 
Forty-Five ($1,345.00) Dollars, the sum due to 
Shelton for extras when he abandoned the job, and 
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also for the Three Thousand, Seven Hundred Dol¬ 
lars and Twenty Cents ($3,700.20) because testi¬ 
mony shows some of the expenditures in that 
amount were for extras. It being peculiarly with¬ 
in the knowledge of Harper, it was the duty of 
Harper to show to the Court what work was done 
under the contract and what work paid for was 
extra. (Long vs, AbeleSy 77 Ark. 156; 93 S. W. 
67.) 

Your appellees sent a written notice as required 
by the statute on the first day of July, 1925, asking 
for a copy of the contract. Mr. Shea (R. 44) says 
that either through a letter to him or personally 
or in some other form, a request came from coun¬ 
sel for these appellees through Mr. Harper for the 
papers and that he. Shea, had all the papers. That 
thereupon he got a private memorandum, opened 
that and gave Harper the papers directing him to 
go to the office of the counsel for these appellees. 
Shea did not go with him. Harper gives no testi¬ 
mony on this point. We submit that under Sec¬ 
tion 1243, these appellees are entitled to the full 
amount of the claim. This claim was also set up 
in the intervening petition of the appellees (R. 
21 ). 

15. Havenner testified that at the time Shelton 
quit, there was a payment of Twenty-Seven Hun¬ 
dred ($2,700.00) Dollars due on account of which 
Harper had advanced One Thousand ($1,000.00) 
Dollars (R. 39). (Foshay v. Robinson, 137 N. Y. 
134; 32 N. E. 1041.) 

16. This contention that subcontractors must 


21 


produce certificates for amounts due them was not 
raised at the trial and has already been answered 
supra. 

17. Certainly information filed in Harper^s 
answer on July 23, 1925, could not be construed to 
be compliance with Section 1243 of the Code. This 
answer, of course, was filed after proceedings had 
been instituted. 


It Was The Owner’s Duty To Protect These 

Appellees 


When these appellees filed their notice of in¬ 
tention to hold a lien, on March 28, 1925, for One 
Thousand and Seven Dollars and Thirteen Cents 
($1,007.13), it thereupon became the duty of Har¬ 
per, under Section 1242 of the Code, to retain a 
sufficient amount to satisfy the indebtedness due, 
for at the time the lien was filed, Harper knew 
that Harwood & Langley had, at his request, done 
extra work and Harper was familiar with the 
charges therefor (R. 38). Harper knew the 
amount of the bill and knew that he owed Shelton 
Thirteen Hundred and Forty-Five ($1,345.00) 
Dollars for extras when Shelton left. 

Equity and good conscience require that the 
plaintiff Harper, ruthlessly stepping in and taking 
over the job, without allowing any architectural 
supervision whatsoever, totally disregarding the 
rights of the lienors and failing to keep any 
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account whatsoever of the work done under the 
contract, or of the extra work, should pay in full, 
the respective liens, which have been filed, includ¬ 
ing the lien of your appellees. 

Respectfully submitted, 

M. M. Doyle, 

F. A. Thuee, 

Attonieiis for Appellees 

./. H. Harwood and R. K. Langley trading as Har¬ 
wood and Langley. 
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Before considering this case, as it affects the 
appellee, E. G. Schafei* Company, we respectfully 
call attention, foi* purpose of constructive com¬ 
ment, to several statements and conclusions in 
appellant's brief. 

On page two of said brief it is stated: '^Shelton 
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began the work but never completed it and on Feb¬ 
ruary 3rd» 1925, wholly and finally abandoned 
* * * “the architect in writing advised Har¬ 

per (appellant) that Shelton had failed and neg¬ 
lected to perform his contract * * 

A more comprehensive statement of what hap¬ 
pened is this: Harper, the owner, had a contract 
with Shelton, the contractor, to erect a building on 
the land and premises mentioned in the record for 
the contract price of Seventeen Thousand Dollars 
($17,000), which was to be paid in certain install¬ 
ments, as the work progressed. Shelton, the con¬ 
tractor, performed on the contract and received 
payments from time to time (some of the payments 
having been made in advance of the time specified 
in the contract) as the work progressed. He was 
functioning satisfactorily, performing the work 
under the contract and also putting in certain 
'‘extra’^ work not called for by the contract. 

Shelton became too ill to carry on the contract 
to completion and finally went to the hospital at 
which time, February 3rd, 1925, Harper (the 
owner) took over to himself the completion of the 
work. ‘'There was no reason for taking it out of 
Shelton’s hands, except that he was physically un¬ 
able at that time to carry said contract forward. 
The building was going along all right if he had 
been well.” (Record 42) 

Article five of the contract between Harper and 
Shelton (Record 15) was adverted to during the 
trial as giving the owner certain rights in the event 
the contractor refused or neglected to perform the 
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work. Whether the owner relied on this article 
five is not clear, except that a letter was sent to 
the owner by the architect under date of July 16th, 
1925 (at which time the building was completed 
and Harper was living in it), advising that Shelton 
'‘had failed and neglected to perform his contract.^' 
(Record 39) 

When Shelton went to the hospital February 
3rd, 1925, there had been paid to him on account 
of the contract price $12,200. The record is not 
clear as to exactly how much work remained to be 
done at that time. Harper claims to have expended 
in finishing the contract $3,700.20, leaving a bal¬ 
ance in his hands for distribution among the lienor 
sub-contractors, of $1,099.80. 

The “extras'" due Shelton at the time he ceased 
work amounted to $1,345.00 (Record 38 and 39). 
The architect admitted there were extras not em¬ 
braced in the original contract, but could shed no 
light on the amount of these extras (Record 39, 40, 
11,42). Shortly before Harper took over the work 
it was stated by him and by his architect to certain 
of the sub-contractors that “there was sufficient 
money to pay everybody." ( Record 31.) It was 
presumed when Shelton ceased work that “there 
was sufficient to cover the whole thing." (Record 
41,42.) 

Harper proceeded to finish the work in his own 
way. He dispensed with the services of his archi¬ 
tect, except to the extent that he used him to sign 
certificates for payments. So far as the record 
shows, he had no one acting in the architect's place, 
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he made no effort to secure, nor did he secure, any 
bids from builders to complete the work on a rea¬ 
sonable basis, nor did he make any effort whatever 
to safeguard in any manner the rights of the con¬ 
tractor and his subcontractors in completing the 
work. No evidence was offered of the kind and 
quality of work actually done by the owner or the 
reasonableness of the prices thereof, the only proof 
on this point being the filing of certificates for pay¬ 
ment and voucher checks showing the payments. 
(Record 47, 48); Harper admits a balance in his 
hands after completing the work of $1099.80 due 
the contractor, Shelton, and which fund the sub¬ 
contractors were looking to for payment of their 
respective claims. 

On page foui* of appellant's brief, among the 
questions involved, ii stated the following: ‘‘May a 
subcontractor make ‘demand' under Code Section 
1243, after the contractor has ivhoUy and finally 
abandoned his contract under which he has been 
fnlly paid?'' (Italics ours.) 

We respectfully submit that the foregoing (jues- 
tion is not a correct statement of the issue involved, 
for the contractor had not “wholly and finally 
abandoned" his contract, nor had he been “fully 
paid." In the eye of the law the owner was com¬ 
pleting the contract for and on account of the con¬ 
tractor, who was entitled to any balance of the con¬ 
tract price after a fair and honest completion of 
the work; the owner recognized the interest of the 
contractor in said balance, which he tendered in 
court for the benefit of the parties hereto. 
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Claim of E. G. Schafer Company. There are 
several aspects to this claim: 

Firstly, Harper agreed to pay it. The witnesses 
Hanson and Wohlfarth testified that ‘‘before all 
materials had been sent to the contractor, W. B. 
Shelton, the owner, George T. Harper, was inter¬ 
viewed and told that no more supplies would be 
sent to the building unless he, George T. Harper, 
would pay the bill, including payment for all sup¬ 
plies which had theretofore been furnished and 
any subsequent supplies that would be furnished 
by the E. G. Schafer Company, and that the E. G. 
Schafer Company threatened to cease deliveries 
and to take legal action at once if the arrange¬ 
ments suggested were not made, and thereupon the 
defendant owner, George T. Harper, agreed to pay 
the whole of the claim of the E. G. Schafer Com- 
l)any for supplies already sent and to be sent to the 
contractor, provided additional deliveries were 
made to complete the plumbing work; that the 
E. G. Schafer Company accepted the offer of the 
owner, George T. Harper, and thereafter delivered 
to the building from time to time additional sup¬ 
plies to the amount of approximately $100.00; that 
when the work was finished they demanded pay¬ 
ment of the owner, who failed to pay, and there¬ 
upon the E. G. Schafer Company on April 11th, 
1925, filed in the office of the Clerk of the Supreme 
Court of the District of Columbia a notice of its 
intention to hold a mechanics^ lien for the amount 
referred to.’’ (Record 31-32.) The E. G. Schafer 
Company, in its answer to the Bill of Complaint, 
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claimed a lien against said property for the full 
amount of its claim, as well as a personal decree 
against George T. Harper in the event that the 
proceeds of the sale of the property should be in¬ 
sufficient to pay the claim. (Record 6.) The de¬ 
cree signed by the learned Justice in the Court be¬ 
low did not provide for a personal decree against 
the owner, except in case of a deficiency of proceeds 
after the sale of the property to pay the liens when, 
'‘application may be made for a personal judgment 
against said George T. Harper.^' (Record 25.) 
No error is assigned as to the “personal judgment’’ 
featui’e of the decree entered below. We submit 
that the decree, in providing for payment of the 
E. G. Schafer Company claim, as a lien against the 
property, with the right to apply for a personal 
decree for any deficiency after the sale of the 
property, is proper. 

Secondly, the E. G. Schafer Company are enti¬ 
tled to payment of the full amount of their claim 
out of the property involved, to the same extent 
as though the owner had made no payments what¬ 
ever to the principal contractor, Shelton. This we 
claim under section 1243 of the Code of law for the 
District of Columbia, which provides: 

“Any subcontractor or other person em¬ 
ployed by the contractor as aforesaid shall be 
entitled to demand of the owner or his author¬ 
ized agent a statement of the terms under 
which the work contracted for is being done 
and the amount due or to become due to the 
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contractor executing the same, and if the 
owner or his agent shall fail or refuse to give 
the said information, or willfully state falsely 
the terms of the contract or the amounts due 
or unpaid thereunder, the said property shall 
be liable to the lien of the said party demand¬ 
ing said information, in the same manner as 
if no payments had been made to the con¬ 
tractor before notice served on the owner as 
aforesaid/’ 

The above section of the Code has been consid¬ 
ered, construed and i-eferred to in Washington 
Brick & Terra Cotta Co. v. McDonnell, 39 W. L. R. 
162, and Winter v. Hazen-Latimer Co., 42 App. 
D. C. 474. The E. G. Schafer Company furnished 
supplies for which they now claim, to February 
16th, 1925. When they found they could not col¬ 
lect their money fi'om Hari)er they filed a notice of 
lien on April 11th, 1925, serving a copy on the de¬ 
fendant, George T. Harper, on April 13th, 1925. 
(Record 6.) On April 11th, 1925, the same date 
that a lien was filed, the E. G. Schafer Company, 
through their attorney, addressed a letter to the 
owner, George T. Harper, demanding a statement 
of the tei'ms under which the work contracted for 
was being done and the amount due, or to become 
(hiCy to the contractor executing the same. The 
letter was couched in the exact language of section 
1243 of the Code. (Record *32.) It was admitted 
that the defendant. Harper, received said letter but 
Harper in his own testimony fails to disclose what, 
if anything, he did about said letter. (Record 47.) 
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Harper’s attorney, Mr. Shea, who gave testimony 
in Harper’s behalf, w^as not even sure that he had 
received the E. G. Schafer Company’s letter from 
Harper. In one portion of his testimony he said: 
‘‘A number of letters and inquiries were turned 
over to him by George T. Harper, but he did not 
recall distinctly with reference to the E. G. Schafer 
Company letter or the nature of the contents of 
said letter.” (Record 83.) Neither E. G. Schafer 
Company, nor its attorney, received the informa¬ 
tion reijuested in said letter until nearly three and 
a half months after the lien had been filed and 
after the said letter was sent, and, even then, not 
until long after the suit was filed and the answer 
of the E. G. Schafei- Company had been made 
therein; the answei* to the inquiry came in the 
sha})e of a copy of the contract received by the at¬ 
torney for E. G. Schafer Company from the then 
attorney foi* George T. Harper about July 22nd, 
1925, and at which time the answer of the defend¬ 
ant, George T. Harper, was filed in these proceed¬ 
ings. The record, pages 33 and 34, and 45 and 46. 
discloses more eloquently than we can pictui*e it, 
what did )wt happen in regard to the inquiry made 
by E. G. Schafer Company’s attorney in said let¬ 
ter. Boiled down, what dkl happen was this: 
Harper’s attorney casually met Schafer’s attorney 
on the street, while they were passing, around and 
behind an automobile, in opposite directions. Har¬ 
per’s attorney casually mentioned to Schafer’s at- 
to)*ney that he had some papers in his office which 
e(juld be inspected and that he. Harper’s attorney, 
would see Schafer’s attornev about the matter 
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later. The mime of the client was not mentioned 
nor was there anything more said or done. 
Schafer’s attorney never heard further from Har¬ 
per’s (then) attorney. 

It is claimed by the appellant that the letter 
which was sent was a futile gesture, inasmuch as 
Shelton, the principal contractor, was not at that 
time actually personally completing the work. We 
contend that the letter, cojiiched in. the language of 
the statute and addressedl^^theT2!nly contractor 
there was in this case, was sufficient. It certainly 
cannot be said that we should have inquired con¬ 
cerning every person employed by the owner in 
finishing the building. Shelton was the man with 
whom the contract was made, Shelton was the man 
who received the payments, and Shelton was the 
man to whom the balance of the contract price, 
after completion of the building, was to be paid. 
Shelton, therefore, was the man contemplated by 
the statute. 

As hereinabove shown, neither E. G. Schafer 
Company nor its attorney, i*eceived a reply to said 
letter from the owner, and it required this suit to 
be filed before it finally received the information. 
It is a very specious argument to say that Schafer 
received the information after the suit was filed. 
The statute does not say that one shall wait until 
after a suit is filed to get the information and the 
attempt of counsel for the appellant to read that 
ipto the statute would simply amount to this: The 
?atute provides a method whereby a subcontractor 
may be enlightened on all the transactions had be¬ 
tween the owner and the pidncipal contractoi*, but 
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he cannot get the information unless he brings 
legal proceedings to enforce it, and if he does file 
suit to enforce the requirements of the statute, and 
thereby obtains the information, then the penalty 
prescribed for failure by the owner to comply with 
the statute, is thereby defeated. The argument 
would seem to fall of its own weight and needs no 
further comment. 

It is also argued by the appellant that ‘‘nobody 
is hurt'* because of the failure of the owner to give 
the information which the statute says must be 
given. This argument likewise falls of its own 
weight. The statute was designed to afford infor¬ 
mation to subcontractors who are more or less at 
the mercy of the owner and the principal con¬ 
tractor and who must be fully advised of the situa¬ 
tion respecting the contract, progress of the work, 
payments made, payments due and other details of 
the business between the owner and the principal 
contractor, in order that they, the subcontractors, 
may be intelligently equipped to properly safe¬ 
guard their rights by any and all means which 

the law affoi’ds. It ill behooves one who has fla- 

% 

grantly violated this statute, to walk into couil. 
when compelled to do so. to make disclosure and 
then say: “Nobody is hurt." Such a doctrine would 
o}>en the door to fraud and collusion and would 
nullify the very purpose of the statute. Harper 
did not give the information requested by the E. G. 
Schafer Company and his attempt to place the 
mantle of blame on his (then) attorney is futile. 
The failure of Harper to give the information left 
the court below with no alternative under the stat- 
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ute than to assess against the property of the de¬ 
fendant, Harper, a liability for the full amount of 
the E. G. Schafer Company claim, which was done 
in the decree. 

Thirdly, it will appear from a survey of this case 
that some of the claims are predicated on subcon¬ 
tracts while others are based on a direct contract 
between the claimant and the owner. For instance, 
in the case of Harwood and Langley—the contract 
price between Harwood & Langley and Shelton, 
the contractor, was $2,757.00. There was paid 
to them on account of the performance of this con¬ 
tract the sum of $2,144.69, leaving a balance due 
Harwood & Langley of $426.69 on the said con¬ 
tract. In addition to this balance under the con¬ 
tract with Shelton, Harwood & Langley performed 
and supplied work and materials in the nature of 
‘^extras^^ at the request of the owner. Harper, to 
the amount pf $581.82. It may therefore be re¬ 
garded tha^the extent of $581.82, the claim of 
Harwood & Langley, is protected by a direct lien 
against the owner’s property, leaving the balance, 
$426.69, as the amount due under the contract be¬ 
tween Harwood & Langley and the contractor, 
Shelton. (Record, 34, 35, 36.) The claim of Jer- 
ret G. Huddleston, trading as M. C. Huddleston & 
Co., for $1100.00 is predicated, according to the 
record, on a direct contract with the owner. (Rec¬ 
ord 37.) 

Assuming, for the purpose of this case, the cor¬ 
rectness of the premises just stated, it may be 
noted that there is more than enough money due 
from the owner to the principal contractor to pay 
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in full the claims as follows: Galliher & Huguely, 
$535.36; W. T. Galliher & Bros., $700.50; E. G. 
Schafer Company, $615.72, and Harwood & Lang¬ 
ley (balance under contract), $426.69, all of which 
claims total $2,278.27. The amounts due from 
Harper to the principal contractor are $1,099.80 
(admitted), and $1,345.00 in “extras,’* or a total 
of $2,444.80, which, as hereinbefore stated, is more 
than sufficient to pay the claims hereinabove last 
mentioned. The claim of Huddleston for $1100.00 
and the balance of the claim of Harwood & Lang¬ 
ley, amounting to $581.82 for “extras” furnished 
to the owner, l)eing in the nature of direct claims 
against the owner, may properly be paid out of 
the property, or from the owner, irrespective of the 
financial situation between the owner and the prin¬ 
cipal contractor to whom the subcontractors look 
i'or payment. 

Under this theory of the ease all sul)contractors 
were entitled to be paid in full as were those con¬ 
tractors who were entitled to a direct lien on ac¬ 
count of the contracts had with the owner. The 
decree of the court below, while it did not specify 
the manner in which its terms were arrived at, 
nevertheless provides payment in full to all of the 
claimants out of said property. 

We resj)ectfully submit that the claim of E. G. 
Schafer Company should be paid in full and that 
tlie decree of the court below is proper. 

Respectfully submitted, 

George C. Shinn, 

Attorney for Appellee^ 

E. G. Schafer Compony. 
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Statement of Facts 

The ai)i)ellee, Galliher tS: Hui>uely, bi’oiit^-ht suit 
to enforce a mechanic's lien against property 
owned by the defendant, Geoi-ge T. Harper. It is 
alleiR’ed (Rec. 8) that it furnished lumber for the 
completion of the building owned by Harper, at 
the request of W. B. Shelton, the contractor, and 
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that there is a balance due of $535.36. The plain¬ 
tiff allep:es that it was not informed as to the 
terms of the contract under which the work con¬ 
tracted for was done and that it had on March 27, 
1925, demanded of the defendant Harper to see a 
copy of the contract and that the defendant Har¬ 
per had failed and refused to ^ive such informa¬ 
tion. It further alleged the filing of its lien (Par. 
7, Rec. 3) and that the work on said building has 
not been completed. The bill was sworn to on May 
10th, lf)25, and was filed May 21, 1925. 

W. T. (Jalliher & P)ros., Inc., which was named 
as a defendant, tiled an answer .netting up its right 
to a lien under the same contract with Shelton and 
claimed .'s7()0.50. It further alleged that it had 
served a notice on the defendant. Harper, in ac¬ 
cordance with the Code, Section 1243 and prayed 
for settlement of its lien through mechanic’s lien 
proceedings. 

The defendant Hai’per answei’ed, admitted the 

averments of Pai*. 7 of the bill (Rec. 12) and 

claimed that he had a balance owing to Shelton of 

oniv $1009.80. 

« 

The court's decree (Rec. 25), in accordance 
with the I’ules of the court below, does not assign 
]’easons foi* the decree. 

The appellant seems to have submerged the 
pi-incipal issue of the case, i. e., whether Harper 
had sufficient money to pay sub contractors and 
to have argued as his primary point his failure to 
answei’ the letters, demanding the terms of the 



conti’act and the amount due to the contractor. If 
there is sufficient money in hand to pay the sub¬ 
contractors, there was no occasion for the court 
below and, of course, none for this court, to con¬ 
sider the question as to the failure to reply to the 
demands of the plaintiff and the other defendants. 
An earnest effort is made hereby in this brief, to 
show the court, from an analysis of the tip^ures, 
that there is ample money, in justice and good con¬ 
science, in Harper’s hands to pay these sub-con¬ 
tractors, and the only answer that appellant cares 
to make about it is to shift responsibility, saying 
that the building was completed before it was and 
that the statute (Sec. 1238) in referring to ‘^three 
months after the completion of said building,” 
meant three months after the contractor had aban¬ 
doned it uncompleted. It is resi)ectfully submit¬ 
ted that it needs no argument to show the error 
in a proposition of that kind, where it is plain con- 
stimction of the language of the Code. An an¬ 
alysis of the figui*es seems moi-e appi-opriate under 
the subject of ai’gument and will be treated under 
that subject. We trust that the appellees will be 
pardoned for not i*eviewing the facts with respect 
to the analysis here. 

t 

On March 27, 1925, Calliher vt Huguely sent to 
the defendant, Hai-per, by registered mail, a letter 
(Rec. 29 ). Appellant’s brief (Page 8) says that 
there is not a scintilla of i)roof of any actual re¬ 
fusal by Harper to let the plaintiff see the contract 
or to furnish the information. The court is re- 
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spectfully asked to compare the statement of the 
witness, Huguely, (Rec. 29) with that of the wit¬ 
ness, Shea, (Rec. 43) on this subject and form its 
own conclusions. Hu^uely testified that he never 
received the information called for in the letter, 
nor any of the information with respect to the con¬ 
tract, either from Harper or Shea, that he had 
never I’eceived a telephone conversation from Shea 
to the effect that he could see the contract by call¬ 
ing at Shea's office. Witness described in detail 
the organization of his office and said that no one 
in his ortranization had ever told him of anv such 
telephone call and that as far as he could learn no 
one had ever i*eceived such call. 

Can it be siu’pi'ising that th(^ coui’t solved an 
issue of fact of this kind in favoi- of the plaintiff' 
on this kind of testimony? 

On l\Iay 23, 1925, (Rec. 30) K. Kmory (lalliher 
delivered to the defendant, Harpei’, a letter which 
com|)lied with Section 1234 of the Code (Rec. 
30-31). 

Oallihei* testified that the infoianation called for 
bv this letter had nevei* been iriven to him nor to 
his firm. 

Shea's te^tiinonv on this subiect is set foi’th on 

« •' 

page 45. Kmory (lailiher was asked about it on 
cross examination (Rec. 31). The court is I’e- 
s})ectfully asked to compare the two statements 
and to see if there can be any (juestion as to why 
the court below should solve the issue of fact in 
favor of Galliher. Shea's testimonv is uncertain 
and indefinite. Galliher's is direct and definite. 


5 


Both of these concerns furnished lumber for the 
completion of Harper’s house and neither of them 
has been paid. 


Argument 

Amount Due Under the Contract 

It is I’espectfully submitted that these parties 
have a riyht to a mechanic’s lien with oi* without 
resi)ect to Section 124M of the Code of Law of the 
District of Columbia. 

The ])arties on whose behalf this brief is filed 
i-espectfully submit that in e({uity and ^ood con¬ 
science the defendant Har})er ought to pay the 
liens which thev have liied entirelv aside and 

« f 

apart from any question of penalty. He had en¬ 
tered into a contract with the defendant Shelton 
for the completion of a house, the third payment 
under which became due when the house was un¬ 
der roof (Rec. 17). Harper made this third pay¬ 
ment Oct. 22nd, (Rec. 19 and 48), although Hud¬ 
dleston did not start the roof until Dec. 15th (Rec. 
2>7) and it was not completed until Dec. 80 (Rec. 
8>9). In other words, Harj)er made a payment on 
October 22d, which was not called for by his con¬ 
tract until the house was under roof and the roof 
did not begin until Dec. 15th. On Dec. 5th (Rec. 
19) he made a fourth payment which was not 
called for until the house was plastered (Rec. 17). 
Why did he anticipate these payments? The ans- 
wei’ seems to lie in the extras which Shelton had 
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(lone (Rec. 88 and 89). If Shelton was doing ex¬ 
tra work it is not surpidsing that Harper j)aid in 
advance, because the advance payments might 
covei* the extras, but if Shelton was not doing ex- 
ti*a work, thei-e is no satisfactoiy answer in the 
record, consistent with good conscience, as to why 
these advance payments should have been made. 

The witness, Frank Havennei’, who was fore¬ 
man for Shelton, ( Rec. 88) places these extras at 
$1,845. The extras and changes were ordered in 
the witness’s presence and the amount was spoken 
of in his ])resence. The amount was on a slip of 
])aper which put the extras at $1,845. and that 
the last time he saw it, it was in the possession of 
the architect. Havenner testified that there was 
a $2,7(H) })ayment due Shelton at the time and be¬ 
fore Shelton left, on which there had been a $1,000 
paid by Har])e]- (Rec. 8,9). The ai'chitect. Moss, 
(Rec. 89) testified that there was an itemized list 
showing the work that Shelton did in addition to 
the conti'act and specifications. Witness, Mo^s, 
was undei* the im])ression that it was among the 
papers in the court I’oom; it was an itemized bill 
made out to Shelton in manuscript, witness had 
asked Shelton for a bill and Shelton had given it 
to him. Most of the extras Hai‘})er had ordeivd. 
This witness testified ( Rec. 42 ) tliat when Shelton 
left the job, the only thing that he had failed to do 
was, the finishing of the trim out, such as setting 
mason cabinets, hanging doors, painting and scrap¬ 
ing floors and that there was no i*eason foi* taking it 
out of Shelton’s hands, except that he was sick. 
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For this little work (Rec. 13) the defendant, 
Harper, claims to have expended $3,720. It is re¬ 
spectfully submitted that this is incredible. 

The witness, George T. Harper, (Rec. 47-49) 
was most uncertain on the subject of these extras. 

There must have been some reason for paying 
Shelton so far in advance of the installments on his 
contract. Assuming that substantial extras had 
been j)rovided, this would fuimish a good reason 
and it is the onlv reason that has been given that 
is consistent with honestv. 

It is resi)ectfully submitted that to the amount of 
$1099.(SO, which the answer of Harj)er shows (Rec. 
13) to be the balance, there is at all events to be 
added the sum of 31,345 for exti*as due to Shelton 
for woi’k on the contract, pi'ior to the time that it 
was taken from him. 


Moss testified (Rec. 42) that he was under the 


impression that the unpaid balance due Shelton 
was sufficient to complete the job. This, of course, 
must mean that it was sufficient to pay the flebts 
against the house. He said (Rec. 40) that at a 
conference, they all thought thei’e was enough un- 
])aid balance to comi)lete the job and that it was 
agi’eed at the conference that the witness should 


])roceed with the work and complete the job and 
pay for all materials and labor out of the remain¬ 


ing fund. "Witness’s idea was to })ay up the 


whole thing, if possible to do it, out of the remain¬ 


ing funds and ‘at that time we presumed there was 


sufficient to covei* the whole thing’ ” (Rec. 40). 


It is res})ectfully submitted that no good reason 
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has been shown wh^’ this was not correct. Moss, 

t 

an expei’ienced architect, was not asked to com¬ 
plete the job, but the whole matter was taken out 
of his hands and ])ut into the hands of a lawyer, 
James William Shea ( Rec. 40). Neither was any 
other architect oi* resi)onsible builder asked either 
to take it or bid upon it. The defendant. Harper, 
who knew nothin.u* about building', ap])arently un- 
dei’t(K)k the com])lc‘tion of the buildinir, with the 
assistance of Havennei’, who was emjiloyed as a 
sui)ei*intendent on a weekly wa.ue. No attem])t 
was apparently made to hold down the expense 
or to see that it was done at a pi-oper price. Var¬ 
ious chanues were made in the course of construc¬ 
tion from the ])lans and specifications, and the ev¬ 
idence upon this point, it is i-espectfully submitted, 

is hai’dlv satisfactory. Shelton was not in default 

• • 

under his contract when the same was taken from 
him (Rec. and 40). 

Although Harpei’ states that Shelton ({uit work 
Feb. :kl (Rec. 40). .Moss, the architect, did not 
advise Hai*pei’ that Shelton had failed and 
neylected to jiei’foi’in his contract until July Kith 
(liec. JO ). 

None of those who had furnished labor and ma¬ 
terial after Harper took ovei* the job, save Reeves, 

was offered as a witness bv the defendant and it is 

• 

respectfully submitted that part of Reeve’s work 
was in addition to that called for by the j)lans and 
sj)ecihcations (Itec. 42 ). 

Takinir the evidence as a whole, it is respect¬ 
fully submitted, that it certainly should not be 
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construed to weigh against that of the architect’s 
and Hai’])er’s statements at the time the work was 
taken over by Harper, to the effect that there was 
sufficient money to pay everybody (Rec. 81-89-40- 
41-412). If there was sufficient money then, it is 
I’ospectfully submitted, there should be now, to 
these material men, who have furnished their lum- 
bei’ in good faith. 

Under the avei-ments of the intervening peti¬ 
tion of Harwood tS: Langley and the proof tendered 
to the court, thev did extra work under direct con- 
ti’act with Harper, amounting to $881.82 (Rec. 
21-84 to 86). It is resi)ectfully submitted that 
this should not be taken into consideration in fig¬ 
uring the balance due to Shelton and consequently 
to the other parties. Harwood and Langley have 
a claim of $125.81 undei* the contract with Shel¬ 
ton. 

The claim of Huddleston is predicated upon a 
dii-ect contract with Har])ei* (Rec. 22-87). 

It is I’espectfully submitted, that under the con¬ 
tract with Shelton, there was due to sub-contrac- 
toi’s, exclusive of interest as follows:— 


(iallihtT Hujruoly, Inc.$535.30 

W. T. Uallihcr & Hros. 700.50 

K. (;. Shafer Co. 015.72 

Harwood <fcl.anjrley (on contract with Shelton). 125.31 


Total .$1070.80 


If the Huddleston claim is to be construed as 
coming under the Shelton contract, it would make 
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a total of S8076.89 due under the Shelton contract 
and $881.82 for extras furnished by Harwood and 
Langley on a direct contract with Harper (Rec. 
21 ).‘ 

It is respectfully submitted that there was more 
money due from the defendant, Harper, to Shel¬ 
ton than was sufficient to pay the claims of con¬ 
tractors. 


It is respectfully submitted that the following- 
figures demonstrate this: 

('ontract price of house . $17,000. (Rec. 17) 

Extras furnished by Shelton before con¬ 
tract was taken from Shelton . 1,315 (Rcc. 38-40) 

18,345 

I’ayments to Shelton . 12,200 (Rec. 13) 


Balance due t») Shelton and to complete 

house . <*,145. 

Liens due under Shelt«»n’s contract, (In- 

cluilinj: Huddleston). 3,070.80 


Balance to enable Harper to complete con¬ 
tract under ori^rinal jdans and siH^i- 
tications . $3,0<)8.11 

It is resiiecifully submitted that the evidence 
does not satisfactorily show that the cost of com- 
pleting Shelton's contract in a manner that a rea¬ 
sonable man ought to have exercised, was in excess 
of this sum: on the conti*ary, the testimony of 
Havenner and Moss negatives such theory (Rec. 
88 to 48 inclusive). 
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The court below heard and saw the witnesses. 
Can it be said that its judgment was wrong on this 
matter, when the figures so plainly demonstrate 
that it was right? 

Demand for the Terms of the Contract 

The decree of court (Rec. 25) does not show 
the reasons for the court's decree. Whether it was 
based on the calculations above made or because 
of the failure to answer the demands of the par¬ 
ties, or on both, or on one theory for one and the 
other theory for the others, is not shown in the 
record. The appellant (page 8 of the brief) char¬ 
acterizes the request of Galliher & Huguely (Rec. 
29) as a “polite request." Can it be that such re¬ 
quest must be offensive to be effective? The re- 
(|uest of Galliher & Huguely was certainly, it is 
respectfully submitted, in substantial compliance 
with Section 1243 of the Code and it is apparent 
from Shea’s testimony (page 8, appellant’s brief) 

(Rec. 43 to 46 inclusive) that he did not misunder¬ 
stand it and he as a lawyer, was bound to know to 
what they were entitled under the law. There is a 
sharp issue of face between Huguely (Rec. 29-30), 
Galliher (Rec. 31) and Shea (Rec. 43) as to what 
happened after this request and it is not surpris¬ 
ing that the court below took Huguely’s and Galli- 
her’s statements on this issue of fact, instead of 
Shears. 

After all is said on this subject, the demands 
of both of these firms were ignored until the ans- 
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wer was Hied in the case. This does not seem to 
be the contemplation of the act, nor within the il- 
luminatin.e- ()])inion of the court below in Washinp:- 
ton Brick vS: Terra Cotta Co. vs. McDonnell, W. 
L. R. 162. 

The ap])ellant’s brief (Pa.ee 9) contends that 
section 1242 recjuires a demand to be made while 
the woi’k is bein.e' done, and that because Harper 
took over the work on Feb. 8i-d, that Calliher & 
Huiruely could not make their demand on March 
27th. It is respectfully submitted, that this is 
not the meanin|2: of the section. 

This court has an analoiious situation to adjudi¬ 
cate in the case of Woodwai’d vt Lothrop vs. Union 
Trust Co., VJ App. D. C. 177. The court had un¬ 
der consideration 1254, which })rovides that “in 
any suit to enforce a lien” the owner mij^ht dis¬ 
charge the lien by i)ayiiyu: the amount into court or 
by ]Liivini>- an undertakini>-. The contention of 
counsel there was that the })ayment into court be¬ 
fore suit was Hied was unauthorized bv the statute. 
This court said ( Bai^'e 177), “in substance and ef¬ 
fect that thei'e was a compliance with the teinns of 
the statute. To hold otherwise would be to prefei’ 
form to substance.” 

It is armied by the appellant ( Brief 9) that the 
three months within which liens mi^-ht be Hied be- 
lian on Feb. M, 1925, and that any liens Hied after 
May oi*d, 1925, were beyond the time limit. Ap¬ 
pellant characterized Feb. :ld, as bein^e: the time 
when Shelton abandoned the work; as a matter of 
fact, it is the time when Harper put Shelton off 
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the work, although he owed him a considerable 
amount of money at that time (Rec. 39). 

It would ceilainlv be a most forced construction 

« 

of Sec. 1238 to limit the term “during the con¬ 
struction or within three months after the comple¬ 
tion of said building” to the date that counsel has 
argued. 

It is i-espectfully submitted that it certainly 
would be sti’ange construction to say that while 
the terms of the statute uive the ccaitractor three 
months after the com])letion of such building, that 
it means three months only aftei’ the owner puts 
the conti*act()r off. There may be ocular,visible, 
I’eal evidence as to whethei* a building is completed 
but no })ossible means of knowledge by a subcon- 
tracto}* as to dissentions between the ownei* and 
contractor and the date that the statute fixes is a 
time of which the senses of the ])ai*ties might know. 
Kvidentlv, the whole mattei* of this date is an af- 
terthought on the part of the defendant. The bill 
was filed May 21st, 1925. and alleged that this 
work on the building had not been com])leted ( Rec. 

3). The answei* which was filed Julv 23, 1925 

« 

(Rec. 12) admits the averments of this para- 
gi’aph. Further on the answer says that the build¬ 
ing was uncompleted on Feb. 3, 1925 (Rec. 13) 
and tenders payment of the sum that Harj)er con¬ 
cedes to be due to those entitled thereto. 

Some faint contention is made by appellant that 
payments could only be made upon certificates of 
the architect and as soon as the architect found 
them, he did 0. K. some bills for payment. He did 
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not function as he formerly had done after Shel¬ 
ton was put off the job (Rec. 39-42). It is hard to 
conceive how there is room for this kind of con¬ 
tention. If the architect oupfht to have pfiven cer¬ 
tificates these people ought to have been paid. 

It is respectfully submitted that in ecpiity and 
good conscience the material men ought to be paid 
and that the decree should be affirmed. 

Respectfully submitted, 

Batks Wakkkx, 

H. WixsHiP VVhkatley, 

AffoDieijs for Galliher S: HucfueUj 
S: ir. T. Galliher S: Hros. 
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OF THE DISTRICT OF COLUMBIA 


No. 4678. 


GKOKGK T. PIAHPKH, APPELLANT, 

vs. 

GALLIHER & IIUGFELY, TNT., A CORPORATION, 

ET AL., APPELLEES. 


Rrief of Appellee tlHrreft G. IIiiddleNton, Trading 
aN C. Huddleston & Company. 

Statement. 

Cioorso T. Harper, appellant, hereinafter railed Harper, 
was sued in the Supreme Court of the District of (\)- 
lumhia by the appellees, one of whom was .larrett G. 
Huddleston, trading as M. C. Huddleston A Company, 
hereinafter referred to as Huddleston. Huddleston 
sued to enforce a mechanics’ lien of SI,100.00. The 
(\)urt sij»;ned a decree in favor of Huddleston in that 
amount and Harper appeals (Hec., p. 2o). 

Harper, owner of certain real estate in Washinj»;ton, 
District of ('olumbia, on which he desired to erect a 
house, made a yT'.Lhntt contract with one W. IL Shelton 
on August 0 , 1924 (Rec., p. 21), whereby Shelton 
agreed to build the house for 817,000.00 (Uec., j). 17). 
Shelton engaged Huddleston to put a roof on the build¬ 
ing for the sum of 81,100.00 (Rec., pp. 3()-.‘^7). 

After contracting with Shelton, Huddleston refused 
to do any of the work for Shelton because “he did not 
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like the j)rospeet'^ as to his beiiiR paid for it.” (Rec., 
p. 37.) llarpcT saw Huddleston several times and 
in(|uir(*d as to the delay in starting!: the work. Huddles¬ 
ton report(‘d to Harper that h(‘ would not do the work 
a^r(‘(*d upon for tin* reason “that h(‘ did not like tin* 
condition of thin^^s with Slu'lton then*.” (Rec., p. 47.) 
Har])er stat(‘d to Huddh'ston that, lu*. Harper, would 
pay him. (l\(‘c., p. 47.) 

rnd(*r his contract with Shelton, ^uarante(‘d by 
Harp(*r, Huddh'ston started work on the roof on De- 
c(*mb(‘r lo. 11)‘J4. 4 lu* roof was finally compl(*t(‘d on 

.fanuary 12. Ih'Jo, Huddh'>ton was not paid then'for. 
(K(‘c., p. 37.) Aft(*r dc'inand for payment from time to 
time (Rec., p. 22) Huddl(*^ton filed a notice of lien for 


Sl.lOO.OO. 

On trial of tin* issu(*s in tlu* action bv Huddleston to 
enforc<‘ his li(*n. tin* contract b(*tw(‘('n Shelton and 
Harp(‘r was admitt(‘d in evid<*nce (R(*c., p. 47) and 
disclos(*<l that tin* contract j)ric(* of 817,000 for tlu* 
buildinji was to “lx* j)aid by tlu* owiu*r (Harp(*r) to the 
contractor (Sh(*lton), in current funds, aiul ONLY 
rPOX ('KRTIFKYTK OF THK AR(’llITFC'TS, 
AS FOLLOWS: 


“Wh(*n fir.-t floor joist are in, .S2,S00. 
“When s(*cond fl(X)r joist are in, S2.S00. 
’‘Wlu*n und(*r r(X)f, S2,S00. 

“When plastered, S2,S00. 

“When trimmed out. .82,SOO. 

“When finished, .83,000.” (Rec., p. 17.) 


Hourirr, Mr. Muss, the nrcfilieet issued n eertifieute that 
the lauise was under roof and Shelttfn was paid therefor 
on Oetoher 22, Wd.'i (h\w., p. .{J), nearly two months 
before IIuddleston started work' on the roof (Ilee., p. 37.) 

Mr. Moss issued all such certificates of completion of 
work ahead of tinu*. When Shelton needed money. 
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Harper willingly paid him before Shelton had com¬ 
pleted the work according to the various stages of 
comj)letion as set forth above. (Hec., ]). 43.) 

4'he last certificate and payment made thereunder 
was of May 19, 192"). (Hec., j). 4S.) On February 
2"), 192"), Huddleston wrote Harj)er recpiesting pay¬ 
ment of Huddleston's bill stating among other things: 
“You assured me that before we started the roof that 
you would see that I was paid." ( Hec., p. 37.) 

Xo reply was received until .Inly 22, 1925, wherein 
Harper through his attorney of record, denied liability 
but stated that ‘‘the work contracted for (by Shelton) 
is not com])leted.” 

Huddleston fih'd his notice of li(Mi on .lime IS, 1925, 
(H(‘c., ]). 19), over a month prior to the statement 
in the last letter and only one month after the last 
payment made under the contract (Hec., p. 4S). 


ARGUMENT. 

In ap])('llant’s brief we find two pro])ositions ad¬ 
dressed to Huddlestoirs claim. The first at page 4 
(paragraph 4), reiterated on jiage b (sub-head 2) and the 
sc'cond on page 12 (sub-liead 7). 

4'he first asserts that the claim of Huddleston should 
!)(' denied because his lien was not filed within three 
months after Huddleston completed the work on the 
roof, as is required by the C'ode of the District of 
(’olumbia. 

Yo sustain this jiroposition counsel for Harper relies 
upon Hasham rs. Yoors, 51 Ark., 309; 40 Corpus .Juris, 
107, note 91. C’orpus .Juris as cited (piotes the Arkansas 
case as its authority. Yhat case was decided upon 
the theorv that the lienor was a subcontractor, and 
that as a subcontractor such lienor had not filed his 

1173-E—2 


4 


lion within tho time limit allowed suhcontractors. 
It is rospoctfiilly sul)initt(Ml that if this l^ashani case 
is in point it is hocaiiso Huddloston is a subcontractor, 
which wo shall discuss more fullv a little later on in 
the brief. 

The second proposition urj^ed against Huddleston 
by Harper in his brief at pape 7, states that Huddleston 
“claims a lien as an independent contractor under 
Shelton.’’ Neither (’orpus Juris nor the Arkan.'^as 
(’ase is applicable to the case at bar under this second 
proposition; for, both authorities treat of subcon¬ 
tractors and HarpcT says that Huddleston is an “inde¬ 
pendent contractor,” not a subcontractor. 

I. Huddleston Was A Subcontractor of Shelton, Not An 
Independent Contractor With Harper. 

('ounsel for appellant charge.^ in his brief (pa^e 7, 
sub-head 2) that Huddleston “claims a lien as an inde¬ 
pendent contractor and not as a subcontractor under 
Shelton.” (’ounsel evidently does not use the phrase 
“independent contractor” in its usual le^al m(*aning. 
'I'he oidy interpretation which can lx* placed upon 
the |)hrase under this record is that Huddleston and 
Harper were “orijjinal contractors.” 

Huddleston, as ])ointed out, (hus nut vlnitn n lien as 
an independent contractor. 

Harper, in the lower court, disavow(‘d any contract 
with Huddleston (Hec., p. 47). Harper stated that he 
paid Shelton 81,000.00 (January 10, 102“), Hec., p. 4S) 
and that Huddleston, when informed of such payment 
said “he would try and jret some of it.” (Hec., p. 47.) 
This settles Huddleston’s relationship with Harper. 
If Huddleston was an “orij^inal contractor,” or an 
“independent contractor” with Harper, Harper would 
not have sent Huddleston back to Shelton to collect 
for the roof out of the moneys paid to Shelton for and 
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on account of the written contract between Shelton 
aiul Harper. Harjier, at all times, maintained that 
Huddleston was a subcontractor of Shelton. 

.Again, Harper's attorney writes Huddleston that: 
“. . . Mr. George Harj)er . . . informs me that 

he gave* you no such assurance,” that Huddleston 
would be p.iid by Harper (Rec., p. 38). That state¬ 
ment disclos(‘s Huddleston’s j)osition in its true light, 
namely, that Huddleston was a subcontractor of Shelton 
who had been assured of payment of his claim by 
Harper. 'I'hat is a substantiation of Huddleston’s 
testimony (Hec., p|). 3()-37) and of Harper’s bald state¬ 
ment ‘‘I would ])ay him” (Hec., p. 47). 

Huddleston’s testimony was to the effect that he 
made a contract with Shelton but that he did not like 
the prospects of being paid therefor and he refused 
to do any work until assured by Har])er that Harper 
would see that he was paid. When Harper made 
that ])romise Huddleston “proceeded to carry out the 
contract and ])laced the tile roof in accordance with 
the terms of the contract on said house” (Hec., p. 22). 

'riiis last (piotation is an allegation in the Inter- 
v(*ning H(‘tition of Huddleston. It is not denied by 
IIar|)er and as a consecpience under hapiity Hule 29 
of the low(‘r C’ourt “shall be deemed confessed” by 
Harper. Tiuler the entire record, es])ecially that made 
i)y Harper. Huddleston was a subcontractor of Shelton. 
Harper can not reverse his position in this court. 

II. The Notice of Lien Was Filed in Due Time. 

It is the contention of Huddleston that he is a sub- . 
contractor of Shelton, since he made his agreement 
with Shelton and Harper assumed the contract and 
guaranteed payment of it. In other words, Huddleston 
made a contract with Shelton but refused to go ahead 
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with it until H;irp(‘r jiuarant(‘(Ml its payinont (Hoc., 
pp. 'M, 47). .\t th(‘ v(*rv least. Harper led Huddleston 

to l)eli(‘ve that he would lx* paid under the terms of the 
eontraet hetweem Harper and Shelton. 

If the Arkansas (’as(' he ap])lieal)le to th(' east* at 
har, it is now no lon^t'r the law of this east*. It was 

decided in ISSS and is direetlv contrary to recent 

• » 

decisions. In the case of Milliken Bros. rs. (’ity of 
New York, 201 X. V., h."> (04 X. K., 10(), Ann. ('as., 1012A 
OOo) d(*cid(*d in 1011, a d(*f(*ns(* similar to tin* om* made 
here was int(*rpos(*d. 4'h<‘ Statute of Xew ^’ork as 
set forth on pa^t* 71 of the opinion provided that “At 
any tiim* l)(*fore tin* construction of a public improvement 
is comf)h*t(*d and acc(‘pted by the state or by the munici¬ 
pal corporation, and within thirty d.ays after such 
comph'tion and acceptance, a person performing work 
for or furnishing materials to a contractor, his sub- 
contr.Mctor, assi^!i(*e or lejial representative, may file 
notice* of li(*n." 


('itv 


X(*w York maintaiiK'd that the* work 


co?itract(*d for had b(*(*n substantially completed, the 
buildini: occupied by the* city and acc(*pt(*d by it and 
th;it a li<*n lil(*d more* than 110 days aft(*r such acceptance 
:tnd oc<*»ipation was not filed in time*. Because of 
such facts the lower court decid<*d aj>:ainst the lienors 
but the case was reversed by the* ('ourt of appeals for 
the* r(*ason that all of the work to lx* performed under 
the contract was not done until after the ('ity had 
accepted and occupied the building. 

At pa^e 71 of the oj)inion the (’ourt said: 


“. . . Though there are no decisions to 

be found in this State on the point, it seems 
to have arisen in several other states and the 
authorities are uniform that the time to file a 
lien is to be reckoned from the date of per¬ 
formance of the latest work under the contract, 


regardless of acceptance or occupation by the 
owner. 

Lichy vs. Houston Lumber C'o., 39 Colo., 53; 

Washington Bridge C'o. vs. Land & River 
Iinpr. Co., 12 Wash., 272; 

Cole vs. Uhl, 4(3 Conn., 29(>; 

Nichols vs. Culver, 51 ('onn., 177; 

St. Louis Nat’l Stock Wls. Co. vs, O’Reilly, 
S5 III., 54(); 

(\)ss vs. MacDonough, 111 Cal., (>02; 

First Presby ('hurch vs. Santy & Co., 52 
Kan., 402.” 

And again at page 73: 

”. . . But to hold that where the work is 

still proceeding the Jicceptance of it in an incom¬ 
plete state is suflicient to set running the time for 
filing liens would lead to unreasonable results. 
. . . a rule that acceptance on substantial 

performance of the work, though the work is 
still going on, fixes the time from which the thirty 
days should be computed, would place in jeopardy 
the rights of subcontractors or materialmen 
whom it was the design of the Statute to protect 
as against the contractor.” 


'rhe Arkansas case is thus discreditcai. 

Here we have to deal with Section 123S of the 1). C. 
Code, ddiis provides that any contractor wishing 
to file a notice of lien “. . . shall file in the office of 

the Clerk of the Supreme C’ourt of the District during 
the construction or within three months after the 
completion of such building, improvement, repairs, or 
addition, ... a notice of his intention to hold 
a lien . . . .” Under this section of the code 

Huddleston was allowed to take either one of two 
courses. He could hav(‘ filed his lien (1) ‘Muring the 


s 


construction or (2) within three months of the comple¬ 
tion of the huildinjj.” 

Huddleston filed his lien both “during the con¬ 
struction ami within three months of the completion 
of such huildinf^.” For tlu^ letter of Harper’s attormw 
(Her., p. '.\S) recit(‘s that: 

. 'riie work contracted for is not 
completed. 


d'his letter was written .Iidy 22, ltt2r), whereas Huddl(\<- 
ton filed his notice* of lien .lime IS, 11)2.") (Hec., p. ID). 

Huddleston’s work was certainly not an “improve¬ 
ment,” “a repair” or an “addition” as recited in the 
Code for he j)laced a roof on a house which was in the* 
course of bein^ er(‘ct(‘d. 

d'hat the building w;is bcinji constructed and was 
in the course of comph'tion is .<(‘ttled by this ('ourt 
in the case of Hijj^s Ins. Co. rs. Sh(*dd, 1(> A])]). 1). 
lot). At pap' l.")ti of that opinion the Court said: 


“. . . d’lu're* was a downspout to be placed 

on the front of the building at a cost of S14 or 
SI"); there wi'rc* iron .'-lu'lvi's to be placed in the* 
vault for the books of r(‘cord of the company, 
a broken ])late ^lass window to be replaci'd, tin* 
mosaic work of tlu* floor to be cleam'd and 
rubbl'd or |)oli>lu'il, soim* slight alti'ration or 
improvement in the* marble* work on the front 
of the building, some pis fixtures to be hun^, 
and po'^sibly some other minor thinj^s to bi* 
dom*. d'lK* co>t or value of all these thinp< in 
the ajrgrepiti* does not appear: but clearly it 
was not trifling or inconsid(*rabh*, and they 
were all reipiired by the contract. Until they 
were done we can not repird the buiUlin^ as 
completi'd in the .<ense of the me<*hanics’ lien 
law so as to affect tlu* ri|»:hts of the subcontractors 
in this ca.'^e. We are of o])inion that, for the 
purposes of this suit, the building w;is not com- 
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plete until after the filing of all the notices of 
lien.” 

In the present ease, the j)aynionts Harper agreed 
to make under his contract with Shelton were: 

“When first floor joist are in, S2,S()(). 

“When second floor joist are in, S2,S()0. 

“When under roof, S2,S0(). 

“When plastered, S2,S0(). 

“When trimmed out, S2,S()(). 

“When finished, S^hODO.” (Rec., p. 17.) 

.Accordingly, as in the Riggs ('ompany Case, supra, 
there were many things to be done under the terms 
of the contract between Shelton and Harper after 
the roof was put on by Huddleston. .Vnd these had 
to be done before the building was, under the terms 
of the contract, comj)leted. .\ccording to the letter 
of Harper’s attorney (Rec., p. written after the 
notice of lien of Huddleston was filed, “the work con¬ 
tracted for is not completed.” In other words, under 
the contract the time “when finished” had not arrived 
at that late date. Moreover, the last work under the 
contract of Shelton was completed May 19, 1925 (Rec., 
p. 4S) only one month before Huddleston filed his 
lien. (Rec., p. 19.) 

In Lucas va. Hustace, 29 Hawaii, 119, Ann. Cas., 
1915, (’. 11S(>, 11S7, the contractor teiulered the building 
to the owner as complete. This was between March 
15th and March 20th, 1911. The former remov^ed his 
men and tools at that time. The owner refused the 
building because it was incomplete in certain minor 
details. He thereupon hired other workmen who com¬ 
pleted these details on .April 19, 1911. 

The contractor filed and served a mechanics’ lien on 
the owner on .lune 2, 1911. .At the trial for the en- 
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forcenient of the lien the owner contended that the 
time for the hlin^^ of the liens began to run from March 
20th and not April 11th. This would have barred 
the claim of the contractor had it been sustained. 
The law of Hawaii read; “'Fhe lien shall continue 4") 
days and no longer after the completion of the con¬ 
struction ... of the building . . . .” 

The Supreme (’ourt of Hawaii deni(*d the owners 
contention, stating, at page 122: 


“ . . When work demanded bv th(‘ t('nns 

of the original contract has been omitted, the 

final coinph'tion of the structure dates from 

the time such omissions are supj)lied by the 

builder at the recpiest of the owner, altliough 

in the ineaiitinu' the latter mav have tak(‘n 

» 

possession of tin* |)rop(‘rty . . .; the rule 

seeming to be that while there is anything to 
do which it is tlu' duty of tlu' buihh'r to perform, 
under the terms of the contract, the work upon 
which he is engaged is not completed until 
this obligation is accomplished.' 


“. . . .\verv rs. Butler, .SO Ore., 2S7, 47 
Pacific 7()(), 70S. 'fo the same efTect .are Stidger 
vs. McPhee, l.a (’olo. .\pp., 2.')2, (>2 Pacific S.S2 
and St. Louis, etc., ('o. rs. O’Heilly, S,") 111., ,Mti, 
004. . . . rh(‘ completion of the building 
marks the comnuMicement of the pc'riod of limita¬ 
tions and in this case that event did not tak(‘ 
place until -\pril 10th. 44ie notice of the lien 
was therefore filed within the pn'scribed period.” 


In Dickerson rs. Edwards et ah, 20 N. .1. L., 41 iS, SO 

Am. Dec., 220, the court hehi that where a building 

contract is entire the work is not considered done, nor 

the materials furnished, until the contract is executed 

and, consecpiently, a lien can be filed at any time within 

one vear from the time such work is finislual. 

% 
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See also: 

General Fire Extinguisher Co. vs. Swartz, etc., 
Co., Hio Mo., 171, lS(>-7; Go S. W., 318; 

Salt Lake, etc., Co. vs. Ibex Mine, etc., Co., 15 
rtah, 440, 443 (49 Pac., 708, 62 A. S. R., 944). 

Huddleston was engaged by Shelton to do certain 
work necessary for the completion of Harper’s house 
under the contract between Shelton and Harper. 
Huddleston’s contract, as pointed out, was made with 
Shelton but Huddleston refused to go ahead with the 
operation “as he did not like the prospects of his being 
[)aid for it, Rec., p. 37, until Harper guaranteed pay¬ 
ment thereof. 

III. Payments Made to Shelton by Harper in Advance 
of the Time Prescribed in the Contract Made 
Harper Liable to Huddleston. 

Huddleston, under the authorities cited under point 
11, filed his lien in time. Having filed it in time- 
Is Harper liable? If for no other reason. Sec. 1244 
of the 1). (’. (’ode makes Harper liable. It is as follows: 

“Sec. 1244. ADVANC’E PAYMENTS.—If 
the owner, for the purpose of avoiding the pro¬ 
visions hereof, and defeating the lien of the 
subcontractor, or other person ejnployed by the 
(•(nitractor as aforesaid, shall make pay¬ 
ments to the contractor in advance of the time 
agreed upon therefor in the contract, and the 
amount still due or to become due to the con¬ 
tractor shall be insufficient to satisfy the liens 
of the subcontractors or others so employed by 
the contractor, the property shall remain subject 
to said liens in the same manner as if such pay¬ 
ments had not been made.” 

Shelton, the contractor b)r building Harper’s house, 
was paid for the roof on October 22, 1925 (Rec., p. 43), 
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and nearly two months later, namely, December 15, 
1925 (Rec., p. 37), Huddleston started work on that 
portion of the building for which Shelton had already 
been paid. 

Harper, who was thoroughly familiar with the con¬ 
tract between himself and Shelton (Hec., p. 47) was 
willing to make and did make advance payments to 
Shelton (Rec., p. 43). Harper paid Shelton before work 
was completed and performed and thus allowed the 
funds due under the contract with Shelton to be dis¬ 
sipated and thus violated the terms of the written 
contract (Rec., p. 17). 

Thereupon Harper came into a court of Equity and 
by himself and by his own witnesses proved this charge 
and set up the defense that he was not liable to Huddles¬ 
ton because he. Harper, had paid the contractor, Shelton, 
for work before Huddleston was inveigled into perform¬ 
ing the contract made with Shelton. 

Harper must admit that on the record he, at the very 
least, encouraged Huddleston to go to work on the 
roof (Rec., pp. 37, 47) although he knew that there 
was no money to pay for that work (Rec., p. 43). That 
Harper made advance payments is indisputable, that 
he made them “for the purpose of avoiding the pro¬ 
visions of’' the lien law of the District of ('olumbia is 
conclusive. 

Harper stood by and encouraged Huddleston to go 
to work on the roof when he knew that Shelton had 
already been paid therefor, and these payments, as 
Harper knew, were in violation of the terms of the 
contract between himself and Shelton (Rec., pp. 17, 43, 
47). He can not set up such a defense in a court of 
Equity. 

Because Harper paid Shelton for the roof before 
Huddleston started work on it. Harper now seeks to 
“avoid the provisions’’ of the Code “and defeat the 
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lien” of Huddleston, and this in the face of the fact 
that on the record he, Harper, in violation of Section 
1244 “made payments to the contractor (Shelton) in 
advance of the time agreed therefor in the contract”; 
and because of such advance payments Harper says 
to the ('ourt “the amount still due or to become due 
the contractor (Shelton) (shall be) is insufficient to 
satisfv the liens of the subcontractors.” 

Harper’s position is untenable. For, in such cir¬ 
cumstances the (’ode provides that: “the property (of 
Harper) shall remain subject to said liens in the same 
manner as if such payments had not been made." 
The roof was only one of many items paid for before 
the work thereon was completed; the pntctice continued 
after Huddleston went to work on the house (Hec., p. 43). 
If Harper considered that he did not agree to pay 
Huddleston, then Huddleston was a subcontractor 
and he, Harper, knew that when Huddleston started 
work on the roof Huddleston could not obtain j)ayment 
therefor because the payment for the roof had been 
mad(‘ before work started thereon. Although Harper 
continued to make advance payments to Shelton 
(Rec., p. 43) now he wishes to set up a defense that he 
has paid for all of the work done under the contract 
and should not be made to ])ay therefor again. Quite 
true he paid for the work but in direct violation 
and contravention of th(‘ terms of the written contract 
and of Section 1244. Ifecause of this th(‘ (’ode pro¬ 
vides that Harper shall be liable to all subcontractors 
for the amount of their liens against the j)ro})erty. 
Hut, Huddleston, according to Harper’s case (Rec., 
pp. 3S, 47); is such a subcontractor. Therefore, Harp(‘r 
is liable for Huddleston’s lien. 

Harper is precluded from saying at this stage of 
the case that Huddleston “claims a lien as an inde¬ 
pendent contractor and not as a subcontractor under 
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Shelton.” For, Harper, in his testimony (Rec., p. 47), 
after stating that he told Huddleston that he, Harper, 
would pay for the roof, said that “he (Harper) had never 
promised to pay Huddleston.” And in the letter of 
Harper’s attorney (Rec., p. 38) Huddleston was told 
that Harper “informs me (his attorney) that he gave 

vou no such assurance” that Huddleston would he 

% 

paid. 

In the C’ourt below Harper maintained throughout 
that Huddleston was not “an independent contractor,” 
but that Huddleston’s contract was with Shelton. 
Harper denied at one jioint of his testimony that he 
made any contract with Huddleston. He can not in 
this court revef.'^e his position. 

In the Riggs Insurance ('o. case, supra, the sub¬ 
contractors, as stated by the C’ourt at page 158 of the 
opinion seemed: “. . . to have anticipated .<ome 

trouble or collusive arrangement by which it would 
be sought to defraud them. 

That is Huddleston’s position exactly (Rec., p. 37). 

In the Riggs Insurance (’o. case the agent for the 
C’ompany after being advised of the fears of these 
subcontractors assured the subcontractors that thev 
would be paid. They were not paid because, said 
the (’ourt at page 159 of the opinion, the money was 
paid to the builder “by a premature and clandestine 
payment.” .\gain, that is Huddleston’s ])osition 
exactly. 

The (’ourt further .said, in that case, page 159: 

“. . . C’on.se(|uently, when, in pursuance 

of the policy of the law, and in accordance 
with its recjuirements, provision is made for 
the protection of the rights of subcontractors, 
and the subcontractors have entered upon the 
performance of such portion of the work as is 
assigned to them upon the faith of the contract, 
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it is IK) longer competent for the original parties, 
the owner and the builder, by an arrangement 
between themselves, even in good faith, to 
waive the terms of their contract or to modify 
them in such manner as to affect the rights of 
the subcontractors, at all events without due 
notice to these last, and ample opportunity to 
them to protect their interests/’ 


Harper maintained, in the Court below that Huddle^” 
ton was a subcontractor because Huddleston, so Harper 
said, made his contract with Shelton, not with Harper 
( Kec., pp. 3S, 47). Under such circumstances, Huddles¬ 
ton who seems “to have anticipated some trouble” 
about getting his money went to Harper who assured 
him he would be paid (Rec., pp. 37, 47). 

Since Harper on all occasions made “premature” 
payments under his contract with Shelton (Rec., p. 43) 
Har])er thereby waived and modified the terms of the 
Shelton contract “in such manner as to affect the rights 
of the subcontractor (Huddleston) . . . without 

notice to these last and ami)le opportunity to them 
to protect their interests.” Harper is, therefor, liable 
to Huddleston in the full amount of the lien claimed. 

'I'his (V)urt in Lambie (’o. />•. Bigelow, 34 App. I). C., 
41), determined what constituted bad faith on the part 
of the owner and made him liable under Section 1244 
of the D. C\ ('ode. Although the ('ourt held that 
there was no bad faith shown in that case, Mr. Justice 
Robb, said, at page ob of the opinion: 

“Under the terms of the statute bad faith 
can not be presumed from the mere fact of 
advance payments. Something more is necessary 
to suj)port such an inference. IF THE EVl- 

DEXC'E ih:fore us showed that 

THERE WAS NO OCX'ASION FOR ADVANCE 
PAYMENTS, AND THAT THEY WERE 
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MADK W ITH KXOW’LKDGK ON THK PART 
OF THK OWNKH THAT THK SKH(’ON- 
THACTOKS W’KKK NOT HKINO PAID, A 
DIKFKHKNT (ASK W’OKKl) HK PKK- 
SKNTKl). IN SIT'II A (WSK BAD FAITH 
MKHIT BK PHKSKMKI)/’ 


In th(' at har, Ilarjxn’ liad no occasion to make 
such advance ])aym(‘nts as lu* did make; 1 h‘ knew 
that the subcontractors wt're not bein^ paid (K(‘c., 
pp. ‘M, 41b 47). WduMi Harper was testifying in his 
own behalf about “this testimonv of Huddleston’’ 
he stated “that h(‘ paid Sh(*lton SI .bOb.bt); that h(‘ so 
informed Huddleston, who said that he would try 
and get some of it.” (Ib'c.. p. 47.) 4’hat j)ayment 
was on January lb, (Bee., p. 4S). 'hhis clearly 

demonstrates that Harper kiu'w that Huddleston, who 
had start<‘d work on the roof was not being paid. .Vnd 
although .<o advised of the failui(‘ of Shelton to ])ay the 
subcontractors. Harper, on May lb, Ib'io, made anotlu'r 
payment upon certificate of tlu' architect in tin* sum 
of Sob.'btK^ (Hec., pp. 4S-4b). 

'Phis certainlv is a case in which bad faith on the 

% 

part of Harper, who nuule advance* i)ayments “might 
be presumed.” 

Reviewing the entire* record we* are* inevitably le*d to 
the* conclusie>n that befe)re 11 uelelle*>ton agreH*el te) builel 
the* re)e)f Harper kne*w that the* subcontractors we*re* 
ne)t being paid. Hueldle'stem |)ut Harpe*r on ne)tie‘e* 
the*ree)f becau.se Huelelleste)n te)lei Harper that he eliel 
ne)t like the prospe'cts of being j)aiel fe)r the* re)of anel 
we)ulel ne)t start work theree)n unle.ss and until Harper 
guarante'cel payment (Rec., pp. ‘J2, )^7. 47). Harper 
made an aelvance* payment to Shidton on January lb, 
1112") (Rec., j)p. 41b 4S), and again e)n May lb, 1112") 
(Rec., pp. 43, 4S), after Harper was aelviseel that 
Hueldlestem hael not been paid fre)in the sum aelvanceel 
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on the first date (Rec., p. 47). The lower court having 
been so advised and having, by its decree, so found, 
did not err. 

d'HKHKFORK, the decree should be affirmed. 
Respectfully submitted, 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
Attorneys for Appellee Huddleston. 


